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R68. Agricultureand Food, Plant Industry.
R68-20. Utah Organic Standards.
R68-20-1. Authority.

Promul gated under authority of Sections4-2-2(1)(j), 4-3-2,
4- 4-2, 4-5-17(1), 4-9-2, 4-11-3, 4-12-3, 4-14-6(5), 4-16-3, 4-
32-7(7)(a)(ii), 4-37-109(2).

A. TheUtah Department of Agricultureand Food (UDAF)
adopts and incorporates by reference CFR, December 2000
edition, Title 7 Part 205, National Organic Program Final Rule
and amendments in Title 7 Part 205.600, Subpart G, The
National List of Allowed and Prohibited Substances, effective
November 4, 2003.

1. UDAF will make available to dl its applicants for
certification and producers of organic products, copies of the
National Organic Program Final Rule.

R68-20-2. Definitionsand Terms.

A. For the purpose of thisrule, wordsin the singular form
shall be deemed to impart the plural and vice versa, as the case
may demand.

1. "Commissioner" means the Commissioner of the Utah
Department of Agriculture and Food, or the commissioner's
representative.

2. "Distributor" means a handler that purchases products
under its own name, usually from a shipper, processor, or
another distributor. Distributors may or may not take physical
possession of the merchandise. A distributor is required to be
certified if that person both takes title to the organic products
and substantially transforms, processes, repackagesor re-labels
these products.

3. "Food (and food products)" means material, usually of
plant or animal origin, containing or consisting of essential body
nutrients, as carbohydrates, fats, proteins, vitamins, and
minerals, that is taken in and assimilated by an organism to
maintain lifeand growth. Food productsincludeall agricultural
and horticultural products of the soil, apiary and apiary
products, poultry and poultry products, livestock and livestock
products, dairy products and aquaculture products.

4. "Registration” means an agreement or contract that
grants a certified operator the right to use a certificate or
certification mark in accordance with organic standards and
certification requirements.

5. "Utah Department of Agriculture and Food Organic
Seal" means the seal to be displayed on packaging of certified
organic foods and food products intended for retail sale,
indicating compliance with provisions of this rules.

R68-20-3. Compliance.
A. Violations of the State Organic Program will be
handled in compliance to Section 4-2-12.

R68-20-4. Feesfor Organic Certification.

Fees for Organic Certification Services.

A. Feesshall bein accordance with the fee schedulein the
annual appropriations act passed by the Legislature and signed
by the Governor. The person, firm, corporation or other
organization requesting registration as a producer, handler,
processor or certification agency or requesting inspection or
laboratory services shall pay such fees. All fees are payable to
the Utah Department of Agriculture and Food.

B. Registration of producers, handlers, processors or
combinations thereof. Applications for registration may be
obtai ned from the Utah Department of Agricultureand Food and
submitted with the annual fees. Annual registration is required
for all producers, handlers, processors or combinations thereof
and shall be paid by April 1 each year.

C. Registration of Certification agencies Applications for
registration may be obtained from the Utah Department of
Agriculture and Food and submitted with the annual fees.

Annual registrationisrequired for all certification agenciesand
shall be paid by April 1 each year.

D. Gross sales fees. Payment of annual gross sales fees
shall accompany theannual registration application and feesand
shall bebased on the previousyear'sgross sales of state certified
producers and processors.

R68-20-5. UDAF Seal.

Use of the UDAF Organic Seal

A. The UDAF seal may be used only for raw or processed
agricultural productsin paragraphs(a), (b), (e)(1), and (e)(2) of
CFR 205.301.

B. The UDAF seal must replicate theform and design and
must be printed legibly and conspicuoudly.

1. On awhite background with a double black circle the
words, Utah Department of Agriculture and Food, within the
borders of the circles. At the bottom of the circle ateal green
horizontal line.

2. Within the inner circle a black outline of the State of
Utah, and inscribed in italics in a tea green color, slanting
upward from left to right, the word " Certified Organic"”.

3. A copy of the sedl is available at the Department of
Agriculture and Food, 350 North Redwood Road, PO Box
146500, Salt Lake City, Utah 84114-6500.
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R156. Commer ce, Occupational and Professional Licensing.
R156-68. Utah Osteopathic M edical Practice Act Rules.
R156-68-101. Title.

These rules shal be known as the "Utah Osteopathic
Medical Practice Act Rules.”

R156-68-102. Definitions.

Inadditiontothedefinitionsin Title 58, Chapters 1 and 68,
as used in Title 58, Chapters 1 and 68 or these rules:

(1) "AAPS' means American Association of Physician
Specidists.

(20 "ABMS' means American Board of Medical
Specidlties.

(3) "ACCME" means Accreditation Council for
Continuing Medical Education.

(4) "Alternate medical practices’ asused in Section R156-
68-603, means treatment or therapy which is determined in an
adjudi cative proceeding conducted in accordance with Title 63,
Chapter 46b, Administrative Procedures Act, to be:

(a) not generally recognized as standard in the practice of
medicing;

(b) not shown by current generaly accepted medical
evidenceto present agreater risk to the health, safety or welfare
of the patient than does prevailing treatment considered to be
the standard in the profession of medicine; and

(c) supported by a body of current generally accepted
written documentation demonstrating the treatment or therapy
has reasonabl e potential to be of benefit to the patient to whom
the therapy or treatment is to be given.

(5) "AMA" means the American Medical Association.

(6) "AOA" means American Osteopathic Association.

(7) "COMLEX" means the Comprehensive Osteopathic
Medical Licensing Examination.

(8) "FLEX" meansthe Federation of State Medical Boards
Licensure Examination.

(99 "FMGEMS" means the Foreign Medica Graduate
Examination in Medical Science.

(10) "FSMB" means the Federation of State Medical
Boards.

(11) "Homeopathic medicine" meansasystem of medicine
employing and limited to substances prepared and prescribed in
accordancewith the principl esof homeopathi c pharmacol ogy as
described in the Homeopathic Pharmacopoeia of the United
States, its compendia, addenda, and supplements, as officialy
recognized by thefederal Food, Drug and Cosmetic Act, Public
Law 717.21 U.S. Code Sec. 331 et seq., as well as the state of
Utah's food and drug laws and Controlled Substances Act.

(12) "LMCC" meanstheLicentiate of theMedical Council
of Canada.

(13) "NBME" means the Nationa Board of Medical
Examiners.

(14) "NBOME" meansthe National Board of Osteopathic
Medical Examiners.

(15) "NPDB" meansthe National Practitioner Data Bank.

(16) "Unprofessiona conduct” as defined in Title 58,
Chapters 1 and 68, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-68-502.

(17) "USMLE" meanstheUnited StatesMedical Licensing
Examination.

R156-68-103. Authority - Purpose.

Theserulesare adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 68.

R156-68-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-68-302a. Qualifications for Licensure - Application
Requirements.

In accordance with Subsections 58-68-301(1)(a)(i),
submissions by the applicant of information maintained by
practitioner data banks shall include the following:

(1) American Osteopathic Association Profileor American
Medical Association Profile;

(2) Federation of State Medical Boards Disciplinary
Inquiry form; and

(3) National Practitioner Data Bank Report of Action.

R156-68-302b. Qualificationsfor Licensure- Examination
Requirements.

(1) In accordance with Subsection 58-68-302(1)(g), the
required licensing examination sequence is the following:

(@) the NBOME partsl, Il and I11; or

(b) the NBOME parts|1, Il and the NBOME COMPLEX
Leve I11; or

(c) the NBOME part | and the NBOME COMLEX Level
Iland I11; or

(d) the NBOME COMLEX Levd I, 1l and Il1; or

(e) the FLEX components| and Il on which the applicant
shall achieve a score of not less than 75 on each component; or

(f) the NBME examination parts|, Il and 11 on which the
applicant shall achieve a score of not lessthan 75 on each part;
or

(g) the USMLE, steps 1, 2 and 3 on which the applicant
shall achieve a score of not less than 75 on each step; or

(h) the LMCC examination, Parts 1 and 2; or

(i) the NBME part | or the USMLE step 1 and the NBME
part Il or the USMLE step 2 and the NBME part Il or the
USMLE step 3; or

(j) the FLEX component 1 and the USMLE step 3; or

(k) theNBME part | or the USMLE step 1 andtheNBME
part 1l or the USMLE step 2 and the FLEX component 2.

(2) In accordance with Subsection 58-68-302(2)(c), the
passing score on the SPEX examinationisat least ascore of 75.

(3) In accordance with Subsection 58-68-302(2)(c), the
medical specialty certification shall becurrent certificationinan
AOA, ABMS, or AAPS member specialty board.

R156-68-302c. Qualificationsfor Licensure- Requirements
for Admission to the Examinations.

(1) Admission to the NBOME examination shall be in
accordance with policies and procedures of the NBOME. The
division and the board have no responsibility for or ability to
facilitateanindividual'sadmission to theNBOM E examination.

(2) Admission to the USMLE steps 1 and 2 shall be in
accordance with policies and procedures of the FSMB and the
NBME. Thedivision and the board have no responsibility for
or ability to facilitate an individual's admission to steps 1 and 2
of the USMLE.

(3) Requirementsfor admissiontothe USMLE step 3 are:

(@) completion of the education requirements as set forth
in Subsection 58-68-302(1)(d) and (€);

(b) passing scoreson USMLE steps 1 and 2, or the FLEX
component |, or the NBME parts| and II;

(c) have passed the first USMLE step taken, either 1 or 2,
within seven years; and

(d) have not failled a combination of USMLE step 3,
FLEX component || and NBME part 111, three times.

(4) Candidateswho fail acombination of USMLE step 3,
FLEX component Il and NBME part Ill three times must
successfully complete additional education as required by the
board before being allowed to retake the USMLE step 3.

R156-68-303. Renewal Cycle - Procedures.
(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewa cycle applicable to



UAC (Asof May 1, 2004)

Printed: August 17, 2004

Page 3

licensees under Title 58, Chapter 68, is established by rule in
Section R156-1-308.

(2) Renewal procedures shal be in accordance with
Section R156-1-308.

R156-68-304. Qualified Continuing Professional Education.

(1) The qualified continuing professiona education set
forth in Subsection 58-68-304(1) shall consist of 40 hoursin
category 1 offerings as established by the AOA or ACCME in
each preceding two year licensure cycle.

(2) The standard for qualified continuing professional
education isthat it consist of offerings or courses approved by
institutions accredited by the AOA or ACCME to approve
continuing medical education.

(3) Documentation of completed qualified continuing
professiona education shall consist of any of the following:

(a) certificates from sponsoring agencies,

(b) transcripts of participation on applicable institutions
|etterhead; and

(c) "CME Self-Reporting Log".

(4) Participation in an AOA or ACGME approved
residency program shall be considered to meet the continuing
education requirement in a pro-rataamount equal to any part of
that two year period.

R156-68-306. Exemptions From Licensure.

In accordance with Subsection 58-1-307(1), exemptions
from licensure as an osteopathic physician include the
following:

(1) any physician excepted fromlicensure, who engagesin
prescribing, dispensing, or administering acontrolled substance
outside of ahospital, shall be required to apply for and obtain a
Utah Controlled Substance License as a condition precedent to
them administering, dispensing or prescribing a controlled
substance;

(2) any physician appointed to a graduate medical
education or training program which is not accredited by the
AOA or ACGME, for which exception from licensure is
requested under the provisions of Subsection 58-1-307(1)(c),
shall apply for registration with and receive approva of the
division and board as a condition precedent to that individual
engaging in any activity included in the practice of osteopathic
medicing;

(3) any person engaged in a competent public screening
program making measures of physiologic conditions including
serum cholesterol, blood sugar and blood pressure, shall be
exempt from licensureand shall not beconsidered to be engaged
in the practice of osteopathic medicine conditioned upon
compliance with all of the following:

(a) alinstrumentsor devicesused in making measures are
approved by the Food and Drug Administration of the U.S.
Department of Health, tothe extent approval isrequired, and the
instruments and devices are used in accordance with those
approvals,

(b) thefacilitiesand testing protocol meet any standardsor
personnel training requirements of the Utah Department of
Health;

(c) unlicensed personnel shal not interpret results of
measures or tests nor shall they make any recommendation with
respect to treatment or the purchase of any product;

(d) licensed personnel shall act within the lawful scope of
practice of their license classification;

(e) unlicensed personnel shall conform to the referral and
follow-up protocol approved by the Utah Department of Health
for each measure or test; and

(f) information provided to those persons measured or
tested for the purpose of permitting them to interpret their own
test results shall be only that approved by the Utah Department
of Hedlth.

(4) non-licensed public officials not having emergency
medical technician (EMT) certification who are designated by
appropriate county officials as first responders may be issued
and allowed to carry the Mark | automatic antidote injector kits
and may administer the antidote to himself or his designated
first response "buddy”. Prior to being issued the kits, the
certified first responders would successfully complete the
Army/FEMA course on the "Use of Auto-Injectors by Civilian
Emergency Medical Personnel". Thekitswould beissuedtothe
responder only by his employing government agency and
procured through the Utah Division of Comprehensive
Emergency Management. No other individuas, whether
licensed or not, shall prescribe or issue these antidote kits.

R156-68-502. Unprofessional Conduct.

"Unprofessional conduct” includes:

(1) the prescribing for oneself any Schedule 11 or 1il
controlled substance; however, nothing in these rules shall be
interpreted by the division or the board to prevent a licensee
from using, possessing, or administering to himself a Schedule
Il or 111 controlled substance which was legally prescribed for
him by a licensed practitioner acting within his scope of
licensure when it is used in accordance with the prescription
order and for the use for which it was intended;

(2) knowingly, prescribing, selling, giving away or
administering, directly or indirectly, or offering to prescribe,
sdll, furnish, give away or administer any scheduled controlled
substance asdefinedin Title 58, Chapter 37 to adrug dependent
person, as defined in Subsection 58-37-2(14) unless permitted
by law and when it is prescribed, dispensed, or administered
according to a proper medical diagnosis and for a condition
indicating the use of that controlled substance is appropriate;

(3) knowingly engaging in billing practices which are
abusive and represent charges which are grossly excessive for
services rendered;

(4) directly or indirectly giving or receiving any fee,
commission, rebate or other compensation for professional
services not actually and personally rendered or supervised;
however, nothing in this section shall preclude the lega
relationships within lawful professional partnerships,
corporations, or associations or the relationship between an
approved supervising physician and physician assistants or
advanced practice nurses supervised by them,;

(5) knowingly failing to transfer a copy of pertinent and
necessary medical records or a summary thereof to another
physician when requested to do so by the subject patient or by
his legally designated representative;

(6) failingtofurnishtotheboardinformation requested by
the board which is known by a licensee with respect to the
quality and adequacy of medical care rendered to patients by
osteopathic physicians licensed under the Utah Osteopathic
Medical Practice Act;

(7) failing as an operating surgeon to perform adequate
pre-operative and primary post-operative care of the surgical
condition for a patient in accordance with the standards and
ethics of the profession or to arrange for competent primary
post-operative care of the surgical condition by a licensed
physician and surgeon or osteopathic physician who is equally
qualified to provide that care;

(8) hilling aglobal fee for a procedure without providing
the requisite care;

(9) supervising the providing of breast screening by
diagnostic mammography services or interpreting the results of
breast screening by diagnostic mammography to or for the
benefit of any patient without having current certification or
current eligibility for certification by the American Osteopathic
Board of Radiology or the American Board of Radiology.
However, nothing in this subsection shall be interpreted to
prevent a licensed physician from reviewing the results of any
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breast screening by diagnostic mammography procedure upon
a patient for the purpose of considering those results in
determining appropriate care and treatment of that patient if the
results are interpreted by a physician qualified under this
subsection and a timely written report is prepared by the
interpreting physician in accordance with the standards and
ethics of the profession;

(10) failing of a licensee under Title 58, Chapter 68,
without just cause to r as agreed any loan or other
repayment obligationlegally incurred by thelicenseeto fund the
licensee's education or training as an osteopathic physician;

(11) failing of a licensee under Title 58, Chapter 68,
without just cause to comply with the terms of any written
agreement in which the licensee's education or training as an
osteopathic physician is funded in consideration for the
licensee's agreement to practice in a certain locality or type of
locality or to comply with other conditions of practicefollowing
licensure;

(12) a physician providing services to a department of
health by participating in a system under which the physician
provides the department with completed and signed
prescriptions without the name and address of the patient, or
date the prescription is provided to the patient when the
prescription form is to be completed by authorized registered
nurses employed by the department of health which servicesare
not in accordance with the provisions of Section 58-17a-620;
and

(13) engaging in alternative medical practice except as
provided in Section R156-68-603.

R156-68-602. Medical Records.

In accordance with Subsection 58-68-803(1), medical
records shall be maintained to be consistent with the following:

(1) al applicable laws, regulations, and rules; and

(2) the Code of Medical Ethics of the Council on Ethical
and Judicial Affairs as published in the AMA Policy
Compendium, 1996 edition, which is hereby incorporated by
reference.

R156-68-603. Alternate M edical Practice.

(1) A licensed osteopathic physician may engage in
alternate medical practices as defined in Subsection R156-68-
102(4) and shall not be considered to be engaged in
unprofessional conduct on the basisthat it is not in accordance
with generally accepted professiona or ethica standards as
unprofessional conduct defined in Subsection 58-1-501(2)(b),
if the licensed osteopathic physician:

(@  possesses current generally accepted written
documentation, which in the opinion of the board, demonstrates
thetreatment or therapy hasreasonabl e potential to be of benefit
to the patient to whom the therapy or treatment is to be given;

(b) possesses the education, training, and experience to
competently and safely administer the aternate medical
treatment or therapy;

(c) has advised the patient with respect to the alternate
medical treatment or therapy, in writing, including:

(i) that the treatment or therapy is not in accordance with
generally recognized standards of the profession;

(ii) that on the basis of current generally accepted medical
evidence, the physician and surgeon finds that the treatment or
therapy presentsno greater threat to thehealth, safety, or welfare
of the patient than prevailing generally recognized standard
medical practice; and

(iii) that the prevailing generaly recognized standard
medical treatment or therapy for the patient's condition hasbeen
offered to be provided, or that the physician and surgeon will
refer the patient to another physician and surgeon who can
provide the standard medical treatment or therapy; and

(d) has obtained from the patient a voluntary informed

consent consistent with generally recognized current medical
and lega standards for informed consent in the practice of
medicine, including:

(i) evidence of advice to the patient in accordance with
Subsection (c); and

(ii) whether the patient elects to receive generally
recognized standard treatment or therapy combined with
dternate medical treatment or therapy, or elects to receive
aternate medical treatment or therapy only.

(2) Alternate medical practice includes the practice of
homeopathic medicine.

KEY: osteopaths, licensing, osteopathic physician
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58-68-101
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R162. Commerce, Real Estate.
R162-6. Licensee Conduct.
R162-6-1. Improper Practices.

6.1.1. Falsedevices. A licenseeshall not propose, prepare,
or cause to be prepared any document, agreement, closing
statement, or any other device or scheme, which does not reflect
thetrue terms of the transaction, nor shall alicensee knowingly
participate in any transaction in which asimilar deviceis used.

6.1.1.1. Loan Fraud. A licensee shall not participatein a
transaction in which a buyer enters into any agreement that is
not disclosed to the lender, which, if disclosed, may have a
materia effect on the terms or the granting of the loan.

6.1.1.2. Double Contracts. A licensee shall not use or
propose the use of two or more purchase agreements, one of
which is not made known to the prospective lender or loan
guarantor.

6.1.2. Signs. It is prohibited for any licensee to have a
sign on real property without thewritten consent of the property
owner.

6.1.3. Licensee'sInterestinaTransaction. A licenseeshal
not either directly or indirectly buy, sell, lease or rent any real
property asaprincipal, without first disclosing inwriting on the
purchase agreement or the lease or rental agreement his true
position asprincipal in thetransaction. For the purposesof this
rule, a licensee will be considered to be a "principa in the
transaction” if he: @) is himself the buyer or the lessee in the
transaction; b) hasany ownership interest in the property; c) has
any ownership interest in the entity that is the buyer, seller,
lessor or lessee; or d) isan officer, director, partner, member, or
employee of the entity that is the buyer, seller, lessor or lessee.

6.1.4. Listing Content. Thereal estatelicensee completing
alisting agreement is responsible to make reasonabl e effortsto
verify the accuracy and content of the listing.

6.1.4.1. Net listings are prohibited and shall not be taken
by alicensee.

6.1.5. Advertising. This rule applies to al advertising
materias, including newspaper, magazine, Internet, e-mail,
radio, and television advertising, direct mail promotions,
business cards, door hangers, and signs.

6.1.5.1. Any advertising by active licensees that does not
include the name of the real estate brokerage as shown on
Divisionrecordsis prohibited except as otherwise stated herein.

6.1.5.2 If thelicensee advertises property in which he has
an ownership interest and the property is not listed, the ad need
not appear over the name of the real estate brokerage if the ad
includesthephrase"owner-agent" or the phrase" owner-broker".

6.1.5.3. Names of individual licensees may be advertised
in addition to the brokerage name. If the names of individual
licensees are included in advertising, the brokerage must be
identified in aclear and conspicuous manner. Thisrequirement
may be satisfied by identifying the brokeragein | ettering which
is at least one-half the size of the lettering which identifies the
individual licensees.

6.1.5.4. Advertising teams, groups, or other marketing
entitieswhich are not licensed as brokeragesis prohibited if the
advertising states "owner-agent” or "owner-broker" instead of
the brokerage name.

6.1.5.5. Advertising teams, groups, or other marketing
entities which are not licensed as brokerages is permissible in
advertising which includes the brokerage name upon the
following conditions:

(@ The brokerage must be identified in a clear and
conspicuous manner. This requirement may be satisfied by
identifying the brokerage in lettering which is at least one-half
the size of the lettering which identifies the team, group, or
other marketing entity; and

(b) The advertising shall clearly indicate that the team,
group, or other marketing entity isnot itself abrokerage and that
al licensees involved in the entity are affiliated with the

brokerage named in the advertising.

6.1.5.6 If any photographs of personnel are used, the
actua roles of any individuals who are not licensees must be
identified in terms which make it clear that they are not
licensees.

6.1.5.7. Any artwork or text which states or implies that
licensees have a position or status other than that of sales agent
or associate broker affiliated with a brokerage is prohibited.

6.1.5.8. Under no circumstances may a licensee advertise
or offer to sell or lease property without the written consent of
the owner of the property or the listing broker. Under no
circumstances may alicensee advertise or offer to sell or lease
property at a lower price than that listed without the written
consent of the seller or lessor.

6.1.5.9 If an active licensee advertisesto purchase or rent
property, all advertising must contain the name of thelicensee's
real estate brokerage as shown on Division records.

6.1.6. Double Commissions. In order to avoid subjecting
the seller to paying double commissions, licensees must not sell
listed properties other than through the listing broker. A
licensee shall not subject a principal to paying a double
commission without the principal'sinformed consent.

6.1.6.1. A licensee shall not enter or attempt to enter into
aconcurrent agency representation agreement with abuyer or a
seller, alessor or alessee, when the licensee knows or should
know of an existing agency representation agreement with
another licensee.

6.1.7. Retention of Buyer's Deposit. A principal broker
holding an earnest money deposit shall not be entitled to any of
the deposit without the written consent of the buyer and the
seller.

6.1.8. Unprofessional conduct. No licensee shall engage
in any of the practices described in Section 61-2-2, et seq.,
whether acting as agent or on his own account, in a manner
which failsto conformwith accepted standards of thereal estate
sales, leasing or management industries and which could
jeopardize the public health, safety, or welfare and includesthe
violation of any provision of Section 61-2-2, et seq. or therules
of this chapter.

6.1.9. Finder'sFees. A licensee may not pay afinder'sfee
or give any valuable consideration to an unlicensed person or
entity for referring aprospect in areal estate transaction, except
asprovided in thisrule.

6.1.9.1. Token gifts. A licensee may give agift valued at
$50 or less to an individual in appreciation for an unsolicited
referral of aprospect which resultedin areal estate transaction.

6.1.10. Referral fees from lenders. A licensee may not
receive areferral fee from alender or a mortgage broker.

6.1.11. Failure to have written agency agreement. To
avoid representing more than one party without the informed
consent of al parties, principal brokersand licensees acting on
their behalf shall have written agency agreements with their
principals. The failure to define an agency relationship in
writing will be considered unprofessional conduct and grounds
for disciplinary action by the Division.

6.1.11.1. A principa broker and licensees acting on his
behalf who represent a seller shall have a written agency
agreement with the seller defining the scope of the agency.

6.1.11.2. A principal broker and licensees acting on his
behalf who represent abuyer shall have awritten buyer agency
agreement with the buyer defining the scope of the agency.

6.1.11.3. A principal broker and licensees acting on his
behalf who represent both buyer and seller shall have written
agency agreements with both buyer and seller which definethe
scope of the limited agency and which demonstrate that the
principal broker has obtained the informed consent of both
buyer and seller to the limited agency as set forth in Section
R162-6.2.15.3.1.

6.1.11.3.1 A licensee may not act or attempt to act asa
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limited agent in any transaction in which: a) the licenseeisa
principa in the transaction; or b) any entity in which the
licensee is an officer, director, partner, member, employee, or
stockholder isaprincipal in the transaction.

6.1.11.4. A licensee ffiliated with a brokerage other than
the listing brokerage who wishes to act as a sub-agent for the
seller, shal, prior to showing the seller's property:

() obtain permissionfromtheprincipal broker withwhom
heis affiliated to act as a sub-agent;

(b) notify the listing brokerage that sub-agency is
requested;

(c) enter into a written agreement with the listing
brokerage consenting to the sub-agency and defining the scope
of the agency; and

(d) obtainfromthelisting brokerageall information about
the property which the listing brokerage has obtained.

6.1.11.5. A principal broker and licensees acting on his
behalf who act as a property manager shall have a written
property management agreement with the owner of the property
defining the scope of the agency.

6.1.11.6. A principal broker and licensees acting on his
behalf who represent a tenant shall have a written agreement
with the tenant defining the scope of the agency.

R162-6-2. Standards of Practice.

6.2.1. Approved Forms. Thefollowing standard formsare
approved by the Utah Real Estate Commission and the Office of
the Attorney General for use by al licensees:

a) August 5, 2003, Real Estate Purchase Contract (use of
this form shall be mandatory beginning January 1, 2004);

(b) January 1, 1999 Real Estate Purchase Contract for
Residential Construction;

(c) January 1, 1987, Uniform Real Estate Contract;

(d) October 1, 1983, All Inclusive Trust Deed;

(e) October 1, 1983, All Inclusive Promissory Note
Secured by All Inclusive Trust Deed;

(f) August 5, 2003, Addendum to Real Estate Purchase
Contract;

(g) January 1, 1999, Seller Financing Addendum to Real
Estate Purchase Contract;

(h) January 1, 1999, Buyer Financial Information Sheet;

(i) August 5, 2003, FHA/VA Loan Addendum to Real
Estate Purchase Contract;

(j) January 1, 1999, Assumption Addendumto Real Estate
Purchase Contract;

(k) January 1, 1999, L ead-based Paint Addendum to Real
Estate Purchase Contract;

() January 1, 1999, Disclosure and Acknowledgment
Regarding Lead-based Paint and/or L ead-based Paint Hazards.

6.2.1.1. Forms Required for Closing. Principa brokers
and associate brokers may fill out forms in addition to the
standard state-approved forms if the additional forms are
necessary to close a transaction. Examples include closing
statements, and warranty or quit claim deeds.

6.2.1.2. FormsPrepared by an Attorney. Any licenseemay
fill out forms prepared by the attorney for the buyer or lessee or
the attorney for the seller or lessor to be used in place of any
form listed in R162-6.2.1 (@) through (g) if the buyer or lessee
or the seller or lessor requests that other forms be used and the
licensee verifies that the forms have in fact been drafted by the
attorney for the buyer or lessee, or the attorney for the seller or
lessor.

6.2.1.3. Additional Forms. If itisnecessary for alicensee
to use a form for which there is no state-approved form, for
example alease, the licensee may fill in the blanks on any form
which has been prepared by an attorney, regardless of whether
the attorney was employed for the purpose by the buyer, seller,
lessor, lessee, brokerage, or an entity whose business enterprise
is selling blank legal forms.

6.2.1.4. Standard Supplementary Clauses. There are
Standard Supplementary Clauses approved by the Utah Rea
Estate Commission which may beadded to Real Estate Purchase
Contracts by dl licensees. The use of the Standard
Supplementary Clauseswill not be considered the unauthorized
practice of law.

6.2.2. Copiesof Agreement. After a purchase agreement
is properly signed by both the buyer and sdller, it is the
responsibility of each participating licensee to cause copies
thereof, bearing all signatures, to be delivered or mailed to the
buyer and seller with whom the licensee is dealing. The
licensee preparing the document shall not have the parties sign
for afinal copy of the document prior to al parties signing the
contract evidencing agreement to the terms thereof. After a
lease is properly signed by both landlord and tenant, it is the
responsihility of the principal broker to cause copiesof thelease
to be delivered or mailed to the landlord or tenant with whom
the brokerage or property management company is dealing.

6.2.3. Residential Construction Agreement. The Real
Estate Purchase Contract for Residential Construction must be
used for al transactions for the construction of dwellingsto be
built or presently under construction for which a Certificate of
Occupancy has not been issued.

6.2.4. Red Estate Auctions. A principal broker who
contracts or in any manner affiliates with an auctioneer or
auction company which is not licensed under the provisions of
Section 61-2-1 et seg. for the purpose of enabling that
auctioneer or auction company to auction rea property in this
state, shall be responsible to assure that al aspects of the
auction comply with the requirements of this section and all
other laws otherwise applicable to real estate licensees in real
estatetransactions. Auctioneersand auction companieswho are
not licensed under the provisions of Section 61-2-1 et seq. may
conduct auctions of real property located within this state upon
the following conditions:

6.2.4.1. Advertising. All advertising and promotional
materials associated with an auction must conspicuously
disclose that the auction is conducted under the supervision of
anamed principal broker licensed in this state; and

6.2.4.2. Supervision. The auction must be conducted
under the supervision of aprincipal broker licensed in this state
who must be present at the auction; and

6.24.3. Use of Approved Forms. Any purchase
agreements used at the auction must meet the requirements of
Section 61-2-20 and must be filled out by a Utah red estate
licensee; and

6.2.4.4. Placement of Deposits. All monies deposited at
the auction must be placed either inthereal estate trust account
of the principal broker who is supervising the auction or in an
escrow depository agreed to in writing by the parties to the
transaction.

6.2.4.5. Closing Arrangements. The principal broker
supervising the auction shall be responsible to assure that
adequate arrangements are made for the closing of each red
estate transaction arising out of the auction.

6.25. Guaranteed Sales. As used herein, the term
"guaranteed salesplan” includes: (&) any planinwhichaseller's
real estate is guaranteed to be sold or; (b) any plan whereby a
licensee or anyone affiliated with a licensee will purchase a
seller'sreal estate if it is not purchased by athird party in the
specified period of a listing or within some other specified
period of time.

6.25.1. In any read estate transaction involving a
guaranteed sales plan, the licensee shall provide full disclosure
as provided herein regarding the guarantee:

(a) Written Advertising. Any written advertisement by a
licensee of a "guaranteed sales plan” shall include a statement
advising the sdller that if the seller is digible, costs and
conditions may apply and advising the seller to inquire of the
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licensee asto the terms of the guaranteed salesagreement. This
information shall be set forthin print at least one-fourth aslarge
asthe largest print in the advertisement.

(b) Radio/Television Advertising. Any radio or television
advertisement by a licensee of a "guaranteed sales plan" shall
include a conspicuous statement advising if any conditions and
limitations apply.

(c) Guaranteed Sales Agreements. Every guaranteed sales
agreement must be in writing and contain al of the conditions
and other terms under which the property is guaranteed to be
sold or purchased, including the charges or other costs for the
service or plan, the price for which the property will be sold or
purchased and the approximate net proceeds the seller may
reasonably expect to receive.

6.2.6. Agency Disclosure. In every real estate transaction
involving a licensee, as agent or principal, the licensee shall
clearly disclose in writing to his respective client(s) or any
unrepresented parties, hisagency relationship(s). Thedisclosure
shall be made prior to the parties entering into a binding
agreement with each other. Thedisclosure shall become part of
the permanent file.

6.2.6.1. When a hinding agreement is signed in a sales
transaction, the prior agency disclosure shall beconfirmedinthe
currently approved Rea Estate Purchase Contract or, with
substantially similar language, in a separate provision
incorporated in or attached to that binding agreement.

6.2.6.2. When a lease or rental agreement is signed, a
separate provision shall be incorporated in or attached to it
confirming the prior agency disclosure. The agency disclosure
shall be in the form stated in R162-6.2.6.1, but shall substitute
terms applicable for arental transaction for the terms "buyer"”,
"seller", "listing agent”, and "selling agent".

6.2.6.3. Disclosure to other agents. An agent who has
established an agency relationship with aprincipal shall disclose
who he or she represents to another agent upon initial contact
with the other agent.

6.2.7. Duty to Inform. Sales agents and associate brokers
must keep their principal broker or branch broker informed on
atimely basisof al real estate transactionsin which thelicensee
is involved, as agent or principal, in which the licensee has
received funds on behalf of the principal broker or in which an
offer has been written.

6.2.8. Broker Supervision. Principal brokersand associate
brokers who are branch brokers shal be responsible for
exercising active supervision over the conduct of al licensees
affiliated with them.

6.28.1. A broker will not be held responsible for
inadequate supervision if:

(@ An effiliated licensee violates a provision of Section
61-2-1, et seq., or the rules promulgated thereunder, in
contravention of the supervising broker's specific written
policies or instructions; and

(b) Reasonable procedureswere established by the broker
to ensure that licensees receive adequate supervision and the
broker has foll owed those procedures; and

(c) Uponlearning of theviolation, the broker attempted to
prevent or mitigate the damage; and

(d) The broker did not participate in the violation; and

(e) The broker did not ratify the violation; and

(f) The broker did not attempt to avoid learning of the
violation.

6.2.8.2. The existence of an independent contractor
relationship or any other specia compensation arrangement
between the broker and affiliated licensees shall not release the
broker and licensees of any duties, obligations, or
responsibilities.

6.2.9. Disclosure of Fees. If areal estate licenseewho is
acting asan agent in atransaction will receive any type of feein
connection with a real estate transaction in addition to a real

estate commission, that fee must be disclosed in writing to al
parties to the transaction.

6.2.10. Feesfrom Builders. All feespaidto alicenseefor
referral of prospects to builders must be paid to the licensee by
the principal broker withwhom heislicensed and affiliated. All
fees must be disclosed as required by R162-6.2.10.

6.2.11. Fees from Manufactured Housing Dedlers. If a
licensee refers a prospect to a manufactured home dealer or a
mobilehome dealer, under terms asdefined in Section 58-56-1,
et seq., any fee paid for the referral of a prospect must be paid
to him by the principal broker with whom he is licensed.

6.2.12. Giftsand Inducements. A gift given by aprincipal
broker to a buyer or seller, lessor or lessee, in ared estate
transaction as an inducement to use the services of areal estate
brokerage, or in appreciation for having used the services of a
brokerage, is permissible and is not an illega sharing of
commission. |If an inducement is to be offered to a buyer or
seller, lessor or lessee, who will not be obligated to pay areal
estate commission in a transaction, the principal broker must
notify the party who will pay the commission that the
inducement will be offered. This rule does not authorize a
principal broker to give any type of inducement that would
violate the underwriting guidelines that apply to the loan for
which aborrower has applied.

6.2.13. "Due-On-Sale" Clauses. Real estatelicenseeshave
an affirmative duty to disclose in writing to buyers and sellers
the existence or possible existence of a"due-on-sale” clausein
an underlying encumbrance on real property, and the potential
consequences of selling or purchasing a property without
obtaining the authorization of the holder of the underlying
encumbrance.

6.2.14. Personal Assistants. With the permission of the
principal broker with whom the licensee is ffiliated, the
licensee may employ an unlicensed individual to provide
servicesin connection with real estate transactionswhich do not
require ared estate license, including the following examples:

(@) Clericd duties, including making appointments for
prospects to meet with real estate licensees, but only if the
contact has been initiated by the prospect and not by the
unlicensed person;

(b) At an open house, distributing preprinted literature
written by a licensee, so long as a licensee is present and the
unlicensed person furnishes no additiona information
concerning the property or financing and does not become
involved in negotiating, offering, selling or filling in contracts;

(c) Acting only as a courier service in ddivering
documents, picking up keys, or similar services, so long asthe
courier does not engagein any discussion of, or filling in of, the
documents;

(d) Placing brokerage signs on listed properties;

(e) Having keys made for listed properties; and

(f) Securing public records from the County Recorders
Offices, zoning offices, sewer districts, water districts, or similar
entities.

6.2.14.1. If personal assistants are compensated for their
work, they shall be compensated at a predetermined rate which
isnot contingent upon theoccurrence of real estatetransactions.
Licensees may not share commissions with unlicensed persons
who have assisted in transactions by performing the services
listed in thisrule.

6.2.14.2. The licensee who hires the unlicensed person
will be responsible for supervising the unlicensed person's
activities, and shall ensure that the unlicensed person does not
perform activity which requires area estate license.

6.2.14.3. Unlicensed individuals may not engage in
telephone solicitation or other activity calculated to result in
securing prospects for rea estate transactions, except as
provided in R162-6.2.14.(a) above.

6.2.15. Fiduciary Duties. A principal broker and licensees
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acting on his behalf owe the following fiduciary duties to the
principal:

6.2.15.1. Dutiesof asdller'sor lessor's agent. A principal
broker and licensees acting on his behaf who act solely on
behalf of the seller or the lessor owe the seller or the lessor the
following fiduciary duties:

a) Loyalty, which obligates the agent to act in the best
interest of the seller or the lessor instead of all other interests,
including the agent's own;

(b) Obedience, which obligatesthe agent to obey all lawful
instructions from the seller or lessor;

(c) Full disclosure, which obligates the agent to tell the
seller or lessor al material information which the agent learns
about the buyer or lessee or about the transaction;

(d) Confidentiality, which prohibits the agent from
disclosing any information given to the agent by the seller or
lessor which would likely weaken the seller's or lessor's
bargaining position if it were known, unless the agent has
permission from the seller or lessor to disclose the information.
This duty does not require the agent to withhold any known
meaterial fact concerning adefect inthe property or the seller'sor
lessor's ability to perform his obligations;

(e) Reasonable care and diligence;

(f) Holding safe and accounting for all money or property
entrusted to the agent; and

(g) Any additional dutiescreated by the agency agreement.

6.2.15.2. Dutiesof abuyer'sor lessee'sagent. A principal
broker and licensees acting on his behalf who act solely on
behalf of the buyer or lessee owe the buyer or lessee the
following fiduciary duties:

(@) Loyalty, which obligates the agent to act in the best
interest of the buyer or lessee instead of al other interests,
including the agent's own;

(b) Obedience, which obligatesthe agent to obey all lawful
instructions from the buyer or lesseg;

(c) Full Disclosure, which obligates the agent to tell the
buyer or lessee all material information which the agent learns
about the property or the seller'sor lessor's ability to performhis
obligations;

(d) Confidentiaity, which prohibits the agent from
disclosing any information given to the agent by the buyer or
lessee which would likely weaken the buyer's or lessee's
bargaining position if it were known, unless the agent has
permission from the buyer or |essee to disclose the information.
This duty does not permit the agent to misrepresent, either
affirmatively or by omission, the buyer's or lessee's financial
condition or ability to perform;

(e) Reasonable care and diligence;

(f) Holding safe and accounting for all money or property
entrusted to the agent; and

(g) Any additional dutiescreated by the agency agreement.

6.2.15.3. Dutiesof alimited agent. A principal broker and
licensees acting on his behalf who act as agent for both seller
and buyer, or lessor and lessee, commonly referred to as "dual
agents,” are limited agents since the fiduciary duties owed to
seller and to buyer, or to lessor and lessee, are inherently
contradictory. A principal broker and licensees acting on his
behalf may act in this limited agency capacity only if the
informed consent of both buyer and seller, or lessor and lessee,
is obtained.

6.2.15.3.1. In order to obtain informed consent, the
principal broker or alicensee acting on his behaf shall clearly
explain to both buyer and seller, or lessor and lessee, that they
are each entitled to be represented by their own agent if they so
choose, and shall obtain written agreement from both parties
that they will each be giving up performance by the agent of the
following fiduciary duties:

(@) Theprincipa broker or alicensee acting on his behal f
shall explain to buyer and seller, or lessor and lessee, that they

are giving up their right to demand undivided loyalty from the
agent, athough the agent, acting in this neutral capacity, shall
advance the interest of each party so long asit does not conflict
with the interest of the other party. In the event of conflicting
interests, the agent will beheld to the standard of neutrality; and

(b) The principal broker or alicensee acting on his behalf
shall explain to buyer and seller, or lessor and lessee, that there
will beaconflict asto alimited agent's duties of confidentiality
and full disclosure, and shall explain what kinds of information
will be held confidentia if told to a limited agent by either
buyer or seller, or lessor and lessee, and what kinds of
information will be disclosed if told to the limited agent by
either party. The limited agent may not disclose any
information given to the agent by either principal which would
likely weaken that party's bargaining position if it were known,
unless the agent has permission from the principal to disclose
the information; and

(c) Theprincipal broker or alicensee acting on his behalf
shall explain to the buyer and seller, or lessor and lessee, that
the limited agent will be required to disclose information given
to the agent in confidence by one of the parties if failure to
disclose theinformation would be amaterial misrepresentation
regarding the property or regarding the abilities of the partiesto
fulfill their obligations.

(d) The Division and the Commission shall consider use
of consent language approved by the Division and the
Commission to be informed consent.

6.2.15.3.2. Inaddition, alimited agent owesthefollowing
fiduciary dutiesto al parties:

(a) Obedience, which obligates the limited agent to obey
al lawful instructions from either the buyer or the seller, lessor
and lessee, consistent with the agent's duty of neutrality;

(b) Reasonable care and diligence;

(c) Holding safe all money or property entrusted to the
limited agent; and

(d) Any additional dutiescreated by the agency agreement.

6.2.15.4. Duties of a sub-agent. A principal broker and
licensees acting on his behalf who act as sub-agents owe the
same fiduciary duty to a principal as the brokerage retained by
the principal.

KEY: real estate business
April 21, 2004
Notice of Continuation June 7, 2002

61-2-5.5
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R162. Commerce, Real Estate.

R162-203. Changes to Residential Mortgage Licensure
Statement.

R162-203-1. Changes to Residential Mortgage Licensure
Statement.

An individua licensed under the Utah Residential
Mortgage Practices Act must notify the Division on the form
required by the Division of any entity for which that individual
shall conduct residential mortgage lending before acting on
behalf of that entity.

KEY: residential mortgage loan origination
April 12, 2004 61-2c-205(3)
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R162. Commerce, Real Estate.

R162-204. Residential Mortgage Record Keeping
Requirements.

R162-204-1. Residential Mortgage Record Keeping
Requirements.

A person licensed under the Utah Residential Mortgage
Practices Act must maintain for the period set forth in Utah
Code Section 61-2¢c-302 the following records:

(@) Application forms;

(b) Disclosure forms;

(c) Truth-in-Lending forms;

(d) Credit reports and the explanations therefor;

(e) Conversation logs;

(f) Verifications of employment, paycheck stubs, and tax
returns;

(g) Proof of legal residency, if applicable;

(h) Appraisals, appraisad addenda, and records of
communications between the appraiser and the registrant or
lender;

(i) Underwriter denials;

(j) Loan approval; and

(k) All other records required by underwriters involved
with the transaction.

KEY: residential mortgage loan origination
April 12, 2004 61-2c-302
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R162. Commerce, Real Estate.

R162-205. Residential M ortgage Unprofessional Conduct.
R162-205-1. Residential M ortgageUnpr ofessional Conduct.
Unprofessional conduct includes the following acts:

(a) conductingthebusinessof residential mortgagelending
under any name other than a name under which the entity or
individual conducting such business is licensed with the
Division;

(b) Faling to remit to the appropriate third parties
appraisal fees, inspection fees, credit reporting fees, insurance
premiums, or similar fees which have been collected from a
borrower;

(c) Charging for services not actually performed; and

(d) Charging aborrower morefor third party servicesthan
the actual cost of those services.

KEY: residential mortgage loan origination
April 12, 2004 61-2¢-301(1)(1)
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R162. Commerce, Real Estate.
R162-209. Administrative Proceedings.
R162-209-1. Formal Adjudicative Proceedings.

Any adjudicative proceeding as to the following matters
shall be conducted on aformal basis:

209.1.1. A disciplinary action commenced by the Division
following investigation of a complaint; and

209.1.2. Any proceedings conducted subsequent to the
issuance of a cease and desist order.

R162-209-2. Informal Adjudicative Proceedings.

209.2.1. All adjudicative proceedings as to any other
matters not specificaly designated as forma adjudicative
proceedings shal be conducted as informa adjudicative
proceedings.

209.2.2. A hearingwill beheldinaninformal adjudicative
proceeding only if required or permitted by the Utah Residential
Mortgage Practices Act or by theserules.

209.2.3. A party isnot required to file awritten answer to
a notice of agency action from the Division in an informal
adjudicative proceeding.

209.2.4.  All proceedings on origind or renewal
applications for a license will be conducted as informal
adjudicative proceedings.

209.2.5. Any application form which is filled out and
submitted to the Division for alicense or renewa of alicense
shall bedeemed arequest for agency action pursuant to the Utah
Administrative Procedures Act, Section 64-46b-1, et seq.

209.2.6. Within a reasonable time after receipt of an
application, the Division shall:

(@) issueand mail alicenseto theapplicant, which shall be
deemed notification that the applicationisgranted conditionally
subject to the outcome of the criminal background check;

(b) notify the applicant that the application isincomplete
or that further information is needed;

(c) notify the applicant that a hearing shall be scheduled
before the Utah Residential M ortgage Regulatory Commission;
or

(d) notify the applicant that the application isdenied, and,
if the proceeding is one in which ahearing is permitted, that he
may reguest a hearing to challenge the denial.

209.2.7. Other Requests for Agency Action. All other
requests for agency action shall bein writing and signed by the
requestor, and shall contain the following:

(a) the namesand addresses of al personsto whom acopy
of the request for agency action is being sent;

(b) the agency'sfile number or other reference number, if
known;

(c) the date of mailing of the request for agency action;

(d) astatement of thelegal authority and jurisdiction under
which the agency action is requested, if known;

(e) a statement of the relief or action sought from the
Division; and

(f) astatement of the facts and reasons forming the basis
for relief or agency action.

209.2.8. Within areasonabletimeafter receipt of arequest
for agency action other than an application for an origina or
renewed license, the Division shall:

(@ notify the requestor in writing that the request is
granted;

(b) notify the requestor that the request is incomplete or
that further information is needed before the Division isableto
make a determination on the request;

(c) notify therequestor that the Division does not havethe
legal authority or jurisdiction to grant therelief requested or the
action sought; or

(d) notify the requestor that the request is denied, and, if
the proceeding is one in which a hearing is permitted, that he
may reguest a hearing to challenge the denial.

209.2.9. A complaint against alicensee requesting that the
Division commence an investigation or adisciplinary action is
not a request for agency action pursuant to the Utah
Administrative Procedures Act, Section 64-46-1, et seq.

R162-209-3. Hearings Not Required.

A hearing is not required and will not be held in the
following informal adjudicative proceedings:

a) Theissuance of an original or renewed license when
the application has been approved by the Division;

(b) Theissuance of any interpretation of statute, rule or
order, or the issuance of any written opinion or declaratory
order determining the applicability of a statute, rule or order,
when enforcement or implementation of the statute, rule or
order lies within the jurisdiction of the Division; or

(c) The denial of an application for origina or renewed
license on the ground that it isincomplete.

R162-209-4. Hearings Permitted.

209.4.1. Aninformal post-revocation hearing following
the revocation of alicense pursuant to Utah Code Section 61-
2¢-202(4)(d) for thefailureof aperson to accurately disclosehis
criminal history will be held only if requested in writing by the
person within 30 days from the date the Division's order
revoking the license was mailed.
R162-209-5. Procedures for Informal
Adjudicative Proceedings.

209.5.1. Notice of hearing. Upon the scheduling of a
hearing by the Division on an application for alicense or upon
receipt of atimely request for ahearing where other hearingsare
permitted, the Division shall mail written notice of the date,
time, and place scheduled for the hearing at least ten days prior
to the hearing.

209.5.2. Discovery is prohibited, but the Division may
issue subpoenas or other orders to compel production of
necessary evidence. All parties shall have access to the
Division'sfilesand all materialsandinformation gatheredinany
investigation to the extent permitted by law.

209.5.3. Intervention is prohibited.

209.5.4. Hearings shall be open to al parties, except that
a hearing on an applicant's fitness for a license shall be
conducted in a closed session which is not open to the public.
The parties named in the notice of agency action or the request
for agency action may be represented by counsel and shall have
the opportunity to testify, present witnesses and other evidence,
and comment on the issues.

209.5.5. Within a reasonable time after the hearing, the
presiding officer shall cause to be issued and sent to the parties
asigned order based on the facts appearing in the agency'sfiles
and on thefacts presented in evidence at the hearing. The order
shall state the decision and the reasons therefor and a notice of
the right of administrative review and judicial review available
to the partiesincluding applicable time limits.

Hearing in

KEY: residential mortgage loan origination

April 12, 2004 63-46b-4
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R277. Education, Administration.

R277-444. Didtribution of Funds to Arts and Sciences
Organizations.

R277-444-1. Definitions.

A. "Arts organization (organization)" means a non-profit
professional artistic organization that provides artistic (dance,
music, drama, art) services, performances or instruction to the
Utah community.

B. "Board" meansthe Utah State Board of Education.

C. "Hands-on activities' means activities that include
active involvement of students with presenters, ideally with
materias provided by the organization.

D. "Non-profit organization" means an organization no
part of the income of which is distributable to its members,
directors or officers; a corporation organized for other than
profit-making purposes.

"Request for proposal (RFP)" means a competitive
application process used to identify programs that best meet
requirements established by the Board.

F. "School visits' means performances, lecture
demonstrations/presentations, in-depth instructiona workshops,
residencies, side-by-side mentoring, and exhibit tours by
professiona arts and science groups in the community.

G. "Science organization (organization)" means a non-
profit professional science organization that provides science-
related services, performances or instruction to the Utah
community.

H. "State Core Curriculum" means those standards of
learning that are essentia for all Utah students, as well as the
ideas, concepts, and skills that provide a foundation on which
subsequent learning may be built, as established by the Board.

I. "USOE" meansthe Utah State Office of Education.

R277-444-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of the
public school system under the Board and by Section 53A-1-
401(3) which allowstheBoard to adopt rulesin accordancewith
its responsihilities.

B. The purpose of thisruleis to provide criteria for the
distribution of funds appropriated by the Utah Legidature to
enhance the State Core Curriculum through school visits.

R277-444-3. Eligibility of Organizations.

Scientists, artists, or entitieshired/sponsored for servicesin
the schools, directly or indirectly through coordinating
organizations, shall be subject to the same review and approval
process.

R277-444-4. Applications and Funding.

A. Applications shall be provided by the USOE.

B. Organizations funded through an RFP process at the
direction of the Legislature shall submit applications to the
USOE Fine Arts and Science Specidist.

C. Every four years, beginning in July 1998, all lineitem
organizationsshall reapply to the USOE to reestablish their line
item status and amount of funding.

D. The USOE may require additional evaluation or audit
procedures from organizations to demonstrate use of funds
consistent with the law and thisrule.

R277-444-5. Accountability.

A. Organizations may be visited by USOE staff prior to
funding or at school presentations during the funding cycle to
evaluate the effectiveness and preparation of the organization.

B. Organizations that receive arts/science funding shall
submit an annual evaluation report to the USOE by July 1.

C. Theyear-end report shall include:

(1) abudget expenditure report and income source report

using aform provided by the USOE;

(2) anarrative description of all services provided by the
organization;

(3) documentation of collaboration in planning content
related to the State Core Curriculum and visit
preparation/follow up with the USOE and school communities;

(4) documentation that all school districts and schools
have been offered opportunities for participation with the
organization over athree year period to the extent practicable.

(5) copiesof any and all materialsdevel oped, asrequested;

(6) record of the dates and places of all services rendered,
the number of instruction/performance hours per district and
school, and the number of students and teachers served; and

(7) examplesof individual and overall program impact on
school science or art programs or curricula.

(8) areport and accounting of fees charged, if any, to
recipient schools, districts, or organizations.

D. The USOE may require additional evaluation or audit
procedures from the grant recipient to demonstrate use of funds
consistent with the law and Board rules.

R277-444-6. Variationsor Waivers.

A. No deviations from the approved and funded proposal
shall be permitted without prior approval from the appropriate
USOE specialist or his designee.

B. The USOE may require requests for variations to be
submitted in writing.

C. The nature and justification for any deviation or
variation from the approved proposal shall be reported in the
year-end report.

D. Any variation shall be consistent with law and the
purposes of thisrule.

KEY: arts, science, curricula
April 15, 2004
Notice of Continuation October 13, 2000

Art X Sec3
53A-1-401(3)
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R277. Education, Administration.
R277-501. Educator Licensing Renewal.
R277-501-1. Definitions.

A. "Acceptable aternative professional development
activities' means activities that do not fall within a specific
category under R277-501-3 but are consistent with thisrule.

B. "Active educator" means an individual holding avalid
license issued by the Board who is employed by a unit of the
public education system or an accredited private school inarole
covered by the license or an individua who has taught
successfully for three of the five yearsin the educator's renewal
cycle.

C. "Active educator license" means a license that is
currently valid for service in a position requiring alicense.

D. "Approved Inservice" meanstraining, approved by the
USOE under R277-519-3, in which current educators or
individuals who have previously recelved a license may
participate to renew alicense, teach in another subject area or
teach at another grade level.

E. "Board" means the Utah State Board of Education.

F. "College/university course" means a course taken
through an institution approved under Section 53A-6-108.

G. "Core academic subjects' means English, reading or
language arts, mathematics, science, foreign languages, civics
and government, economics, arts, history, and geography under
the Elementary and Secondary Education Act (ESEA), aso
known asthe No Child Left Behind Act (NCLB), TitleIX, Part
A, 20 U.S.C. 7801, Section 9101(11).

H. "Documentation of professional development activities'
means.

(1) an origina report card or student transcript for
university/college courses,

(2) certificate of completion for an approved inservice,
conference, workshop, institute, symposium, educational travel
experience and staff devel opment;

(3) summary, explanation, or copy of the product and
supervisor's signature, if available, or complete documentation
of professional development activities that support district and
school policies and further academic pursuit or educational
innovationsof professional devel opment activities. All agendas,
work products, and certificates shall be maintained by the
educator in the educator's Utah Educator License Renewal
Folder;

(4) an agenda or conference program demonstrating
sessions and duration of professional development activities.

I. "Educational research" means conducting educational
research or investigating education innovations.

J. "Highly qualified" means ateacher has met the specific
requirements of ESEA, NCLB, Title IX, Part A, 20 U.S.C.
7801, Section 9101(23).

K. "HOUSSE" means high, objective, uniform state
standard of evaluation permitted under ESEA, NCLB, TitlelX,
Part A, 20 U.S.C. 7801, Section 9101(23)(C)(ii).

L. "Inactive educator" meansan individual holding avalid
licenseissued by the Board who was employed by a unit of the
public education system or an accredited private school inarole
covered by the license for less than three years in the
individual's renewal period.

M. "Inactive educator license" means alicense, other than
a surrendered, suspended or revoked license, that is currently
not valid dueto the holder'sfailureto compl ete requirementsfor
license renewal.

N. "Level 1 license" means a license issued upon
compl etion of an approved preparation programor an aternative
preparation program, or pursuant to an agreement under the
NASDTEC Interstate Contract, to candidateswho have al so met
all ancillary requirements established by law or rule.

O. "Level 2 license" means a license issued after
satisfaction of all requirementsfor aLevel 1 license and:

(2) requirements established by law or rule; and

(2) three years of successful education experience within
afive-year period.

P. "Level 3license" meansalicenseissued to an educator
who holds a current Utah Level 2 license and has also received
National Board Certification or adoctoratein education or ina
field related to a content areain a unit of the public education
system or an accredited private school.

Q. "License" means an authorization issued by the Board
which permits the holder to serve in a professional capacity in
a unit of the public education system or an accredited private
school.

R. "NASDTEC" meansthe National Association of State
Directors of Teacher Education and Certification. NASDTEC
maintains an Educator Information Clearinghouse for its
members regarding persons whose licenses have been
suspended or revoked.

S. "National Board Certification" means the successful
completion of the National Board for Professional Teaching
Standards (NBPTS) process, a three-year process, that may
includenational content-areaassessment, an extensiveportfolio,
and assessment of video-taped classroom teaching experience.

T. "NCATE" means the National Council for
Accreditation of Teacher Education, that has established
standards for teacher education programs and holds accredited
institutions accountabl e for meeting these standards.

U. "Professiona development plan” means a document
prepared by the educator consistent with thisrule.

V. "Professiona development points' means the points
accumulated by a Utah license holder through activities
approved under this rule for the purpose of satisfying
requirements of Section 53A-6-104.

W. "Utah Educator License Renewa Folder" means the
folder provided by the USOE or school districtsfor educatorsto
collect and track professiona activities for purposes of license
renewal. The Utah Educator License Renewal Folder may also
be developed by an educator upon his own initiative and in an
individual format, but shall include adequate documentation of
participation in activities approved under thisrule.

X. "USOE" means the Utah State Office of Education.

Y. "Veification of employment" means officia
documentation of employment as an educator.

R277-501-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution Article X,
Section 3 which vestsgeneral control and supervision of public
education in the Board, Section 53A-6-104 which requiresthe
Board to make rules requiring participation in professional
development activities in order for educators to retain Utah
licensure, and Section 53A-1-401(3) which permits the Board
to adopt rulesin accordance with its responsibilities.

B. The purpose of thisruleis to provide definitions and
requirements for an educator to renew a Utah educator license.
Thisrule requires verification of employment, development of
aprofessional devel opment plan and documentation of activities
consistent with Section Title 53A, Chapter 6.

R277-501-3. Categories of Acceptable Activities for a
Licensed Educator.

A. A college/university course:

(2) shall besuccessfully completedwitha"C" or better, or
a"pass.”

(2) Each semester hour equals 18 license points; or

(3) Each quarter hour equals 12 license points.

B. Inservice:

(1) shal be state-approved under R277-519-3.

(2) may be requested from the USOE by:

(@) written request from a private provider on a form
supplied by the USOE and received by the appropriate USOE
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subject specialist at least two weeks prior to the beginning date
of the scheduled inservice, or

(b) arequest submitted through the computerizedinservice
program connected to the USOE licensure system.

(i) The computerized process is available in most Utah
school districts and area technology centers.

(ii) Such reguestsshall be made at | east two weeks prior to
the beginning of the scheduled inservice.

(3) Each clock hour of authorized inservice time equals
one professional devel opment point.

(4) Theinservice shall be successfully completed through
attendance and required project(s).

C. Conferences, workshops, ingtitutes, symposia,
educational travel experience or staff-development programs:

(1) Acceptable workshops and programs include those
with prior written approva by the USOE, recognized
professional associations, district supervisors, or school
supervisors regardless of the source of sponsorship or funding.

(2) One license point is awarded for each clock hour of
educational participation.

D. Service in professional activities in an educational
institution:

(1) Acceptable service includes that in which the license
holder contributes to improving achievement in a school,
district, or other educational institution, including planning and
implementation of an improvement plan.

(2) One license point is awarded for each clock hour of
participation.

(3 An inactive educator may earn professional
development points by service in professional activities under
the supervision of an active administrator.

E. Servicein aleadership rolein anational, state-wide or
district recognized professional education organization:

(1) Acceptable service includes that in which the license
holder assumes a leadership role in a professional education
organization.

(2) One license point is awarded for each clock hour of
participation with a maximum of 10 license points per year.

F. Educational research and innovation that resultsin a
final, demonstrable product:

(1) Acceptable activities include conducting educational
research or investigating educational innovations.

(2) Thisresearch activity shall follow school and district
policy.

(3) Aninactiveeducator may conduct research and receive
professional development points on programs or issues
approved by a practicing administrator.

(4) One license point is awarded for each clock hour of
participation.

G. Acceptable dternative professional development
activities:

(1) Acceptableactivitiesarethosethat enhanceor improve
education yet may not fall into a specific category.

(2) These activities shall be approved by an educators's
principal/supervisor.

(3) One license point is awarded for each clock hour of
participation.

H. Substituting in aunit of the public education system or
an accredited private school may be an acceptable aternative
professional development activity toward licenserenewa if the
license holder is not an active educator as defined under R277-
501B and is paid and authorized as a substitute. A substitute
shall earn one point for every two hours of documented
substitutetime. Verification of hoursshall be obtained fromthe
employer or from the supervising principal. A license holder
may earn a maximum of 50 professional development points
during the renewal period as a substitute.

I. Up to 50 license points may be earned in any one or any
combination of categories D, F and G above.

R277-501-4. NCLB Highly Qualified - Secondary.

In order to meet the federal requirements under a Highly
Objective Uniform Statewide System of Evaluation (HOUSSE),
asecondary educator shall have abachel or'sdegree, an educator
license and one of the following for each of theteacher'sNCLB
Core academic subject assignments:

A. a University major degree or Nationa Board
Certification; or

B. documentation that the teacher has passed, at a level
designated by the USOE, an appropriate USOE-approved
subject areatest(s); or

C. an endorsement in asubject areadirectly related to the
educator's academic major; or

D. documentation of coursework equivalent to a major
degree (30 semester or 45 quarter hours); or

E. documentation of satisfaction of Utah's HOUSSE
requirements for assignments not directly related to the
educator's academic major:

(1) acurrent endorsement for the assignment; and

(2) completion of 200 professiona development points
directly related to the areain which theteacher seeksto meet the
federa standard under R277-501(3) as applicable. (No more
than 100 points may be earned for successful teaching in related
area(s)); and

(3) pointsand documentation are required for teachers of
al NCLB content courses prior to June 30, 2006; and

(4) documentation includes official transcripts, annual
teaching evaluation(s), data of adequate student achievement.

R277-501-5. NCLB Highly Qualified - Elementary and
Early Childhood.

A. In order to meet the federal requirements under a
Highly Objective Uniform Statewide System of Evauation
(HOUSSE), an elementary/early childhood educator shall satisfy
R277-501-5A (1) and (2) and (3)(&) or (b), and B or C as
provided below:

(1) the educator has a current Utah educator license; and

(2) the educator is assigned consistent with the teacher's
current state educator license; and

(3) the educator shall:

(@ have completed an elementary or early childhood
major or both from an accredited college or university; or

(b) the teacher's employer may review the teacher's
college/university transcripts and subsequent professional
devel opment to document that the following have been satisfied
with academic grades of C or better:

(i) nine semester hours of language arts/reading or the
equivaent; and

(i) six semester hoursof physical/biological scienceor the
equivaent; and

(iii) nine semester hours of socia sciences or the
equivaent; and

(iv) three semester hours of the arts or the equivalent; and

(v) ninesemester hoursof collegelevel mathematicsor the
equivalent as approved by the USOE; and

(vi) six semester hours of elementary/early childhood
methodology (block); and

B. the educator has obtained a Level 2 license; or

C. An dementary/early childhood teacher shall pass
Board-approved content test(s).

R277-501-6. Required Renewal License Points for
Designated License Holders.

A. Level 1 license holder with no licensed educator
experience.

(1) An educator desiring to retain active status shall earn
at least 100 license points in each three year period.

B. Level 1 license holder with one year licensed educator
experience within athree year period.
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(1) An active educator shall earn at least 75 license points
in each three year period; and

(2) any yearstaught shall have satisfactory evaluation(s).

C. Level 1licenseholder with two yearslicensed educator
experience within athree year period.

(1) Anactive educator shall earn at least 50 license points
in each three year period; and

(2) Any yearstaught shall have satisfactory evaluation(s).

D. Leve 1 license holder with three years licensed
educator experience within athree year period.

(1) An active educator shall earn at least 25 professional
development points in each three year period; and

(2) Any yearstaught shall have satisfactory evaluation(s).

E. An educator seeking aLevel 2 license shall notify the
USOE of completion of Level 2 license prerequisites consistent
with R277-522, Entry Y ears Enhancements (EY E) for Quality
Teaching - Level 1 Utah Teachers and R277-502, Educator
Licensing and Data Retention.

F. Level 2 license holder:

(1) Anactiveeducator shall earnat least 100 license points
within each five year period. License points shall be earned in
activities defined under thisrulethat contribute to competence,
performance, and effectiveness in the education profession.

(2) An inactive educator shall earn at least 200 license
points within afive year period to maintain an active educator
license.

(3) Aninactive educator who works one year within afive
year period shall earn 165 license points within a five year
period to maintain an active educator license.

(4) An inactive educator who works two years within a
five year period shall earn 130 license points within afive year
period to maintain an active educator license.

(5) Credit for any year(s) taught requires satisfactory
evaluation(s).

G. Level 3license holder:

(1) A Leve 3 license holder with National Board
Certification shall meet the National Board for Professional
Teaching Standards (NBPTS) requirements consistent with the
NBPTS schedul e avail able from the USOE Educator Licensure
Section. A Level 3 license holder shal be responsible to
provide verification of NBPTS status prior to the license
holder's designated renewal date.

(2) A Leve 3 license holder with a doctorate degree in
education or in afield related to a content areain a unit of the
public education system or an accredited private school shall
meet the active or inactive educator Level 2 license holder
requirements within a seven year period.

(3) An educator seeking aLevel 3 license shall notify the
USOE of completion of Level 3 license requirements. Level 3
license criteria apply to the license holder as of the license
holder's renewal date following the notification to the USOE.

H. Teachers seeking license renewa who do not meet
NCLB standards shall focus 100 of the 200 required
professional development points in teaching assignments in
which the teacher does not hold an appropriate major or major
equivaent.

R277-501-7. Renewal Timelinewith Point Requirementsfor
Educator Level 2 License Holders.

A. Level 2 active educators:

(1) A licensed educator whose license expires June 30,
2004 shall earn 80 license points between July 1, 1999 and June
30, 2004 and shall provide verification of employment.

(2) A licensed educator whose license expires June 30,
2005 shall earn 100 license points between July 1, 1999 and
June 30, 2005 and shall provide verification of employment.

B. Level 2 inactive educators:

(1) A licensed educator whose license expires on June 30,
2004 shall earn 180 license points between July 1, 1999 and

June 30, 2004.

(2) A licensed educator whose license expires after June
30, 2004 shall earn 200 license points during the renewal
period.

R277-501-8. Miscellaneous Renewal I nformation.

A. A licensed educator shall develop and maintain a
professional development plan. The plan:

(1) shal bebased on the educator's professional goalsand
current or anticipated assignment,

(2) shall take into account the goals and priorities of the
school/district,

(3) shal be consistent with federal and state laws and
district policies, and

(4) may be adjusted as circumstances change.

(5) shall be reviewed and signed by the educator's
supervisor.

(6) If an educator is not employed in education at the
renewal date, the educator shall:

(a) review the plan and documentation with aprofessional
colleague who may sign the professional devel opment plan and
USOE verification form, or

(b) review the professiona development plan and
personally sign the verification form.

B. Each Utah license holder shall be responsible for
maintaining a professional development folder.

(1) It isthe educator's responsibility to retain copies of
compl ete documentation of professional development activities
with appropriate signatures.

(2) The professiona development folder shall beretained
by the educator for a minimum of two renewal cycles.

C. The"Verification for License Renewa" form shall be
submitted to the USOE Licensing Section, 250 East 500 South,
P.O. Box 144200, Salt Lake City, Utah 84114-4200 between
January 1 and June 30 of the renewal year.

(1) Forms that are not complete or do not bear origina
signatures shall not be processed.

(2) Failureto submit the verification form consistent with
deadlines shall result in beginning anew the administrative
licensure process, including all attendant fees and crimina
background checks.

(3) The USOE may, at its own discretion, review or audit
verification for license renewal forms or the Utah Educator
License Renewal Folder.

D. License holders may begin to acquire professiona
development points under thisrule as of July 1, 1999.

E. This rule does not explain criteria or provide credit
standards for state approved inservice programs. That
information is provided in R277-519.

F. Credit for district lane changes or other purposes is
determined by a school district and is awarded at a school
district'sdiscretion. Professionad devel opment pointsshould not
be assumed to be credit for school district purposes, such as
sdlary or lane change credit.

G. A renewa fee set by the USOE shall be charged to
educators who seek renewal from an inactive status or to make
level changes. Educators with active licenses shall not be
charged arenewal fee.

H. The USOE may make exceptions to the provisions of
this rule for unique and compelling circumstances.

(1) Exceptions may only be made consistent with the
purposes of this rule and the authorizing statutes.

(2) Requests for exceptions shall be made in writing at
least 30 days prior to the license holder's renewal date to the
Coordinator of Educator Licensing, USOE.

(3) Approval or disapproval shal be made in atimely
manner.

I.  Licenses awarded under R277-521, Professional
Specidlist Licensing, are subject to renewal requirements under
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thisrule.

(1) Specidists shall be considered licensed as of
September 15, 1999, the effective date of R277-521.

(2) All specidists shall be considered Level 1 license
holders.

(3) Years of work experience beginning September 15,
1999 count toward levels of licensure.

J. Consistent with Section 53A-6-104(2) and (4), an
educator may comply with the professiona development
requirements of thisrule by:

(1) satisfactory completion of the educator's employing
school district'sdistrict-specific professiona devel opment plan;
and

(2) submission by the employing school district of the
namesof educatorswho compl eted di strict-specific professional
development plans; and

(3) submission of professional development information
inatimely manner consi stent with theeducator'slicenserenewal
cycle; failureof timely notification by districtsto the USOE may
result in expiration of licenses and additional time and costs for
relicensure.

K. Completion of relicensure requirements by an educator
under R277-501-6 or R277-501-8J, may not satisfy HOUSSE
requirements for highly qualified status under No Child Left
Behind, as defined in R277-520.

KEY: educational program evaluations, educator license
renewal

April 15, 2004 Art X Sec 3

53A-6-104

53A-1-401(3)
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R277. Education, Administration.

R277-514. Board Procedures: Sanctions for Educator
Misconduct.

R277-514-1. Definitions.

In addition to terms defined in Section 53A-6-103, the
following definitions apply:

A. "Allegation of misconduct” means a written or oral
report alleging that an educator has engaged in unprofessional,
criminal, or incompetent conduct; is unfit for duty; has lost
licensure in another state due to revocation or suspension, or
through voluntary surrender or lapse of alicense in the face of
an dlegation of misconduct; or has committed some other
violation of standards of ethical conduct, performance, or
professional competence.

B. "Board" meansthe Utah State Board of Education.

C. "License" means an authorization issued by the Board
which permits the holder to serve in a professional capacity in
a unit of the public education system or an accredited private
school.

D. "Commission" means the Utah Professional Practices
Advisory Commission.

E. "Educator" means a person who currently holds a
license, held a license at the time of an aleged offense, is an
applicant for a license, or is a person in training to obtain a
license.

F. "Party" means the complainant or the respondent.

G. "Recommended disposition” means arecommendation
for resolution of acomplaint.

H. "Serve" or "service," asused to refer to the provision of
notice to a person, means delivery of awritten document or its
contents to the person or personsin question. Delivery may be
made in person, by mail to the individua's last known address
or by other means reasonably calculated, under al of the
circumstances, to apprise theinterested person or personsto the
extent reasonably practical or practicable of the information
contained in the document.

I. "Superintendent” means the State Superintendent of
Public Instruction.

R277-514-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
schoolsin the Board, Section 53A-6-405 relating to withdrawal
or denial of licensureby the Board for cause, Section 53A-6-307
inwhich the Board retainsthe power toissue or revokelicenses,
hold hearingsor take other disciplinary action aswarranted, and
Subsection 53A-1-401(3) which permits the Board to adopt
rules in accordance with its responsibilities.

B. Thepurposeof thisruleisto provide an appeal sprocess
for recommendations and decisions made by the Commission,
including a review by the Superintendent; and to specify the
procedures under which the Board may take action against an
educator's license for misconduct.

R277-514-3. Administrative Review by Superintendent.

A. If an administrative action istaken by the Commission
which results in a recommendation to the Board for:

(1) suspension of an educator's license for two years or
more, or

(2) revocation of an educator's license,

B. Either party may regquest review by the Superintendent
within 15 daysfrom the date that the Commission sendswritten
notice to both parties that the Commission has made its
administrative recommendation.

C. Therequest for review shall consist of the following:

(1) name, position, and address of appellant;

(2) issue(s) being appealed; and

(3) signature of appdllant.

D. If the Superintendent finds:

(1) that procedural errors have occurred which may have
violated fairness or due processissues, the Superintendent shall
refer the case back to the Commission for reconsideration asto
whether or not the findings, conclusions or decisions of the
Commission are supported by apreponderance of the evidence,
or direct the Executive Secretary for the Commission to take
specific administrative action.  After reconsideration is
compl eted, the Superintendent shall notify all partiestothecase,
and refer the matter to the Board, if necessary, for final
disposition consistent with thisrule.

R277-514-4. Board Procedures.

A. Except as provided under Subsection R277-514-4(E),
if the Board receives an adlegation of misconduct by an
educator, the allegation shall be forwarded to the Executive
Secretary for the Commission for action under R686-100.

B. Following completion of procedures provided in R686-
100, if the Commission recommends that an educator's license
be suspended for any period of time or revoked, the
recommendation shall be forwarded to the Board for action.

C. Upon receiving a case from the Commission, the
members of the Board shall review a summary of the case and
may:

(1) accept the recommendation of the Commission; or

(2) review the case file, findings, conclusions, and
recommended disposition of the case.

(a) If theBoard findsno seriousprocedural errors, that the
findings and conclusions are reasonable and supported by a
preponderance of the evidence, and that the recommended
disposition presentsareasonabl eresol ution of the case, thenthe
Board shall approvethefindingsand recommended disposition.

(b) If the Board finds serious procedural errors have
violated the fundamental fairness of the process, then the Board
shall refer the case back to the Commission to correct theerrors.

(c) If the Board determines that the findings or
conclusions are not supported by a preponderance of the
evidence, or that the recommended disposition does not present
areasonabl eresolution of the case, then the Board may refer the
case back to the Commission for further action or may, in the
aternative, prepare other findings, conclusions, or disposition.

(d) If the Board findsthat thereisinsufficient information
in the case file to complete its work, the Board may direct the
parties to appear and present additional evidence or
clarification.

(e) If theBoard findsit advisableto do so, the Board may
initiate investigations or hearings regarding the initia or
continued licensureof anindividual and takedisciplinary action
upon its own volition without referring a given case to the
Commission.

D. The Board shall issue a written order regarding its
action which contains its conclusions and its disposition of the
case, and direct the State Superintendent to serve acopy of the
written order upon the parties.

E. All documents used by the Board in reaching its
decision, and a copy of the Board's fina order, shall be made
part of the permanent casefile.

F. The decision of the Board isfinal.

R277-514-5. Notification Requirements and Procedures.

A. An educator who has reasonable cause to believe that
a student may have been physically or sexually abused by a
school employee shall immediately report that belief to the
school principal, district superintendent, or the Commission. A
school administrator receiving such areport shall immediately
submit the information to the Commission if the employee is
licensed as an educator.

B. A local superintendent shall notify the Commission if
an educator is determined, pursuant to an administrative or
judicial action, to have had disciplinary action taken for or to be
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guilty of:

(1) unprofessional conduct or professional incompetence
which results in suspension for more than one week or
termination, or which otherwise warrants Commission review;
or

(2) immoral behavior.

C. Failure of an educator to comply with Subsection A or
B may constitute unprofessional conduct.

D. The State Officeof Education shall notify theeducator's
employer of any final actiontaken by the Board; and shall notify
all Utah school districts and the NASDTEC Educator
Information Clearinghouse whenever a license is revoked or
suspended, or if an educator surrendersalicense or alowsit to
lapsein the face of allegations of misconduct rather than accept
an opportunity to defend against the allegations.

KEY: disciplinary actions, professional competency,
educator licensure

April 15, 2004 Art X Sec 3
Notice of Continuation September 12, 2002 53A-6-405
53A-6-307

53A-1-401(3)
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R277. Education, Administration.
R277-725. Electronic High School.
R277-725-1. Definitions.

A. "Board" meansthe Utah State Board of Education.

B. "Electronic high school" means a rigorous program
offering 9-12 gradelevel coursesdelivered over theInternet and
coordinated by the USOE.

C. "Open entry/open exit" means:

(1) a method of instructional delivery that allows for
flexible scheduling in response to individual student needs or
requirements and demonstrated competency when knowledge
and skills have been mastered; and

(2) students have the flexibility to begin or end study at
any time, progress through course material at their own pace,
and demonstrate competency when knowledge and skills have
been mastered.

D. "Unit of credit" meanscredit awarded for coursestaken
with school district/school approval and successfully completed
by students. A student may aso earn units of credit by
demonstrating subj ect mastery through district/school approved
methods.

E. "USOE" means the Utah State Office of Education.

R277-725-2. Authority and Purpose.

A. Thisruleisauthorized by Utah Constitution, Article X,
Section 3 which vests genera control and supervision of the
public schools in the Board, Section 53A-1-401(3) which
authorizes the Board to adopt rules in accordance with its
responsibilities, and Section 53A-17a-131.15 which directsthe
Board to have arulefor distribution of funds for the electronic
high school program.

B. The purpose of this rule is to provide minimum
standards, definitions, and procedures for distribution of funds
and coordination of the electronic high school program.

R277-725-3. Electronic High School Funding.

A. Fundsappropriated by the L egid aturefor theelectronic
high school program shall be distributed by the Utah State
Office of Education.

B. The Utah State Office of Education may designate a
fiscal agent to pay teachers saaries, course development fees,
software licensing fees, and accreditation dues.

R277-725-4. Coursesand Credit.

A. Curriculum, course offerings and course availability
shall be determined by the USOE Electronic High School
Principal following consultation with school district personnel
and USOE specidists to determine demand and curriculum
requirements.

B. Courses shall be offered in an open-entry open-exit
format.

C. Coursesshall bedesigned to be competency-based, with
no specific student seat time requirement. (Historically, the
average course takes the average student 175 to 200 hours to
successfully complete a one-credit course).

D. Creditsthat students earn through the electronic high
school shall beaccepted by schoolsor school districtsconsistent
with thisrule.

R277-725-5. Student Eligibility for Enrollment.

A. Thereareno age or graderestrictionsfor Utah students
to enroll in electronic high school courses.

B. Students are accepted into electronic high school
courses on afirst-come first-served basis.

C. A student may register for electronic high school
course(s) following approval from the student's residence area
secondary school counselor, consistent with the student's
SEP/SEOP.

R277-725-6. Electronic High School Services to Students
with Disabilities.

Studentswith disabilitieswho may need additional services
or resources and who seek to enroll in electronic high school
classes may request appropriate accommodations through the
students' assigned schools or school districts.

R277-725-7. Student Feesor Tuition.

A. Electronic high school coursesare provided to students
who are Utah residents, asdefined under Section 53A-2-201(1),
free of charge.

B. Non-resident students may enroll in electronic high
school courses for a fee of $100 per course per semester
provided that the course can accommodate additional students.

R277-725-8. Teacher Requirements and Payments.

A. All éectronic high school teachers are licensed Utah
educators consistent with Section 53A-6.

B. Electronic high school teachers are paid a salary
determined by the electronic high school salary schedule and
negotiated to the extent necessary with the USOE Electronic
High School Principal.

C. All éectronic high school teachers shall be subject to
laws and administrative rules for Utah educators, including the
state and federal Family Educational Rights and Privacy Act,
Sections 53A-13-301 and 302, and 20 U.S.C. Section 1232¢g
and 34 C.F.R. Part 99; child abuse reporting requirements; and
Professional Standards for Utah Educators, R686-103.

KEY: eectronic high school
April 15, 2004 Art X Sec 3

53A-1-401(3)
53A-17a-131.15
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R309. Environmental Quality, Drinking Water.
R309-110. Administration: Definitions.
R309-110-1. Purpose.

The purpose of this rule is to define certain terms and
expressions that are utilized throughout all rules under R309.
Collectively, thoserules govern the administration, monitoring,
operation and maintenance of public drinking water systems as
well as the design and construction of facilities within said
systems.

R309-110-2. Authority.

Thisrule is promulgated by the Drinking Water Board as
authorized by Title 19, Environmental Quality Code, Chapter 4,
Safe Drinking Water Act, Subsection 104 of the Utah Code and
in accordance with 63-46a of the same, known as the
Administrative Rulemaking Act.

R309-110-3. Acronyms.

Asused in R309:

"AF" means Acre Foot.

"AWOP" means Area Wide Optimization Program.

"AWWA" means American Water Works Association.

"BAT" means Best Available Technology.

"C" means Residual Disinfectant Concentration.

"CCP" means Composite Correction Program.

"CCR" means Consumer Confidence Report.

"CEU" means Continuing Education Unit.

"CFE" means Combined Filter Effluent.

"cfs" means Cubic Feet Per Second.

"CPE" means Comprehensive Performance Evaluation.

"CT" means Residual Concentration multiplied by Contact
Time.

"CTA" means Comprehensive Technical Assistance.

"CWS" means Community Water System.

"DBPs" means Disinfection Byproducts.

"DE" means Diatomaceous Earth.

"DWSP" means Drinking Water Source Protection.

"EP" means Entry Point.

"ERC" means Equivaent Residential Connection.

"FBRR" means Filter Backwash Recycling Rule.

"fps" means Feet Per Second

"gpd" means Gallons Per Day.

"gpm" means Gallons Per Minute.

"gpnV/sf" means Gallons Per Minute Per Square Foot.

"GWR" means Ground Water Rule.

"GWUDI" means Ground Water Under Direct Influence of
Surface Water.

"HAASS" means Haloacetic Acids (Five).

"HPC" means Heterotrophic Plate Count.

"ICR" means Information Collection Rule of 40 CRF 141
subpart M.

"IESWTR" means Interim Enhanced Surface Water
Treatment Rule.

"IFE" means Individual Filter Effluent.

"LT1IESWTR" means Long Term 1 Enhanced Surface
Water Treatment Rule.

"LT2ESWTR" means Long Term 2 Enhanced Surface
Water Treatment Rule.

"MCL" means Maximum Contaminant Level.

"MCLG" means Maximum Contaminant Level Goal.

"MDBP" means Microbial-Disinfection Byproducts.

"MG" means Million Gallons.

"MGD" means Million Gallons Per Day.

"mg/L" means Milligrams Per Liter

"MRDL" means Maximum Residual Disinfectant Level.

"MRDLG" means Maximum Residua Disinfectant Level
Goal.

"NCWS" means Non-Community Water System.

"NTNC" means Non-Transient Non-Community.

"NTU" means Nephelometric Turbidity Unit.

"PN" means Public Notification.

"PWS" means Public Water System.

"SDWA" means Safe Drinking Water Act.

"Stage 1 DBPR" means Stage 1 Disinfectants and
Disinfection Byproducts Rule.

"Stage 2 DBPR" means Stage 2 Disinfectants and
Disinfection Byproducts Rule.

"Subpart H" means A PWS using SW or GWUDI.

"Subpart P' means A PWS using SW or GWUDI and
serving at least 10,000 people.

"Subpart S" means Provisions of 40 CRF 141 subpart S
commonly referred to as the Information Collection Rule.

"Subpart T" means A PWS using SW or GWUDI and
serving less than 10,000 people.

"SUVA" means Specific Ultraviolet Absorption.

"SW" means Surface Water.

"SWAP" means Source Water Assessment Program.

"SWTR" means Surface Water Treatment Rule.

"T" means Contact Time.

"TA" means Technical Assistance.

"TCR" means Total Coliform Rule.

"TNCWS"' means Transient Non-Community Water
System.

"TNTC" means Too Numerous To Count.

"TOC" means Total Organic Carbon.

"TT" means Treatment Technique.

"TTHM" means Total Trihalomethanes.

"WCP" means Watershed Control Program.

"WHP" means Wellhead Protection.

R309-110-4. Definitions.

Asused in R309:

"Action Level" means the concentration of lead or copper
in drinking water tap samples (0.015 mg/I for lead and 1.3 mg/|
for copper) which determines, in some cases, the corrosion
treatment, public education and lead line replacement
requirements that awater system is required to complete.

"AF" means acre foot and is the volume of water required
to cover an acre to adepth of one foot (one AF is equivalent to
325,851 gallons).

"Air gap" The unobstructed vertical distance through the
free atmosphere between the lowest opening from any pipe or
faucet supplying water to atank, catch basin, plumbing fixture
or other device and the flood level rim of the receptacle. This
distance shall betwo timesthe diameter of the effective opening
for openings greater than one inch in diameter where walls or
obstructions are spaced from the nearest inside edge of the pipe
opening a distance greater than three times the diameter of the
effective openings for asingle wall, or a distance greater than
four times the diameter of the effective opening for two
intersecting walls. This distance shall be three times the
diameter of the effective opening where walls or obstructions
are closer than the distances indicated above.

"ANSI/NSF" refers to the American National Standards
Instituteand NSF I nternational. NSF I nternational hasprepared
a least two hedth effect standards dealing with treatment
chemicals added to drinking water and system components that
will comeinto contact with drinkingwater, thesebeing Standard
60 and Standard 61. The American National StandardsInstitute
acts as a certifying agency, and determines which laboratories
may certify to these standards.

"Approva" unless indicated otherwise, shall be taken to
mean a written statement of acceptance from the Executive
Secretary.

"Approved" refers to arating placed on a system by the
Division and meansthat the public water system isoperatingin
substantial compliance with all the Rules of R3009.

"Average Yearly Demand" means the amount of water
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deliveredto consumersby apublicwater system during atypical
year, generally expressed in MG or AF.

"AWWA" refersto the American Water WorksAssociation
located at 6666 West Quincy Avenue, Denver, Colorado 80235.
Referencewithin theserulesisgenerally to aparticular Standard
prepared by AWWA and which has completed the ANSI
approva process such as ANSI/AWWA Standard C651-92
(AWWA Standard for Disinfecting Water Mains).

"Backflow" meanstheundesirablereversal of flow of water
or mixturesof water and other liquids, gases, or other substances
into the distribution pipes of the potable water supply from any
source. Also see backsiphonage, backpressure and cross-
connection.

"Backpressure" meansthe phenomenathat occurswhenthe
customer's pressure is higher than the supply pressure, This
could be caused by an unprotected cross connection between a
drinking water supply and a pressurized irrigation system, a
boiler, apressurizedindustrial process, el evation differences, air
or steam pressure, use of booster pumps or any other source of
pressure.  Also see backflow, backsiphonage and cross
connection.

"Backsiphonage' means a form of backflow due to a
reduction in system pressure which causes a subatmospheric or
negative pressure to exist at asite or point in the water system.
Also see backflow and cross-connection.

"Best Available Technology" (BAT) means the best
technology, treatment techniques, or other means which the
Executive Secretary finds, after examination under field
conditions and not solely under laboratory conditions, are
available (taking cost into consideration). For the purposes of
setting M CLsfor synthetic organic chemicals, any BAT must be
at least as effective as granular activated carbon for al these
chemicalsexcept vinyl chloride. Central treatment using packed
tower aeration is also identified as BAT for synthetic organic
chemicals.

"Board" means the Drinking Water Board.

"Breakpoint Chlorination” means addition of chlorine to
water until the chlorine demand has been satisfied. At this
point, further addition of chlorine will result in a free residual
chlorine that is directly proportional to the amount of chlorine
added beyond the breskpoint.

"C" isshort for "Residual Disinfectant Concentration."

"Capacity Development” meanstechnical, managerial, and
financia capabilities of the water system to plan for, achieve,
and maintain compliance with applicable drinking water
standards.

"cfs" means cubic feet per second and is one way of
expressing flowrate (one cfsis equivalent to 448.8 gpm).

"Class' means the level of certification of Backflow
Prevention Technician (Class|, Il or I11).

"Coagulation” is the process of destabilization of the
charge (predominantly negative) on particulates and colloids
suspended in water. Destabilization lessens the repelling
character of particulatesand colloidsand allowsthemto become
attached to other particles so that they may be removed in
subsequent processes. The particulates in raw waters (which
contribute to color and turbidity) are mainly clays, silt, viruses,
bacteria, fulvic and humic acids, minerals (including asbestos,
silicates, slica, and radioactive particles), and organic
particul ate.

"Collection area’ means the area surrounding a ground-
water source which is underlain by collection pipes, tile,
tunnels, infiltration boxes, or other ground-water collection
devices.

"Commission"
Commission.

"Community Water System" (CWS) means a public water
system which serves at least 15 service connections used by
year-round residents or regularly serves at least 25 year-round

means the Operator Certification

residents.

"Compliance cycle" means the nine-year caendar year
cycle during which public water systems must monitor. Each
compliance cycle consists of three three-year compliance
periods. The first calendar year cycle began January 1, 1993
and ends December 31, 2001; the second begins January 1,
2002 and ends December 31, 2010; the third begins January 1,
2011 and ends December 31, 2019.

"Compliance period" means a three-year calendar year
period within a compliance cycle. Each compliance cycle has
three three-year compliance periods. Within the first
compliance cycle, thefirst compliance period ran from January
1, 1993 to December 31, 1995; the second from January 1, 1996
to December 31, 1998; and the third is from January 1, 1999 to
December 31, 2001.

"Comprehensive Performance Evauation" (CPE) is a
thorough review and analysis of a treatment plant's
performance-hased capabilities and associated administrative,
operation and maintenance practices. Itisconducted to identify
factors that may be adversely impacting a plant's capability to
achieve compliance and emphasizes approaches that can be
implemented without significant capital improvements. For
purposes of compliance with these rules, the comprehensive
performance evaluation must consist of at least the following
components: Assessment of plant performance; evaluation of
magjor unit processes; identification and prioritization of
performance limiting factors; assessment of the applicability of
comprehensive technical assistance; and preparation of a CPE
report.

"Confirmed SOC contamination area' means an area
surrounding andincluding aplumeof SOC contamination of the
soil or water which previousmonitoring resultshave confirmed.
Theareaboundariesmay bedetermined by measuring 3,000 feet
horizontally from the outermost edges of the confirmed plume.
The areaincludes deeper aquifers even though only the shallow
aquifer is the one contaminated.

"Confluent growth" means a continuous bacterial growth
covering the entire filtration area of a membrane filter, or a
portion of thefiltration areain which discrete bacterial colonies
can not be distinguished.

"Contaminant” meansany physical, chemical biological, or
radiological substance or matter in water.

"Continuing Education Unit" (CEU) means ten contact
hours of participation in, and successful completion of, an
organized and approved continuing education experience under
responsible sponsorship, capable direction, and qualified
instruction.  College credit in approved courses may be
substituted for CEUs on an equivalency basis.

"Conventional Surface Water Treatment" meansaseriesof
processes including coagulation, flocculation, sedimentation,
filtration and disinfection resulting in substantial particulate
removal and inactivation of pathogens.

"Controls' means any codes, ordinances, rules, and
regulations that a public water system can cite as currently in
effect to regul ate potential contamination sources; any physical
conditionswhich may prevent contaminants from migrating off
of a site and into surface or ground water; and any site with
negligible quantities of contaminants.

"Corrective Action" refersto arating placed on asystemby
the Division and means a provisional rating for a public water
system not in compliance with the Rules of R309, but making
al the necessary changesoutlined by the Executive Secretary to
bring them into compliance.

"Corrosion inhibitor"* means a substance capable of
reducing the corrosiveness of water toward metal plumbing
materials, especialy lead and copper, by forming a protective
film on the interior surface of those materials.

"Credit Enhancement Agreement” means any agreement
entered into between the Board, on behalf of the State, and an
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eligible water system for the purpose of providing methods and
assistance to eligible water systems to improve the security for
and marketability of drinking water project obligations.

"Criterid' means the conceptua standards that form the
basis for DWSP area delineation to include distance, ground-
water time of travel, aquifer boundaries, and ground-water
divides.

"Criteriathreshold" meansavalue or set of values selected
to represent the limits above or below which a given criterion
will cease to provide the desired degree of protection.

"Cross-Connection" means any actual or potential
connection between a drinking (potable) water system and any
other source or system through which it is possibleto introduce
into the public drinking water system any used water, industrial
fluid, gas or substance other than the intended potable water.
For example, if you have apump moving non-potable water and
hook into the drinking water system to supply water for the
pump seal, a cross-connection or mixing may lead to
contamination of the drinking water. Also see backsiphonage,
backpressure and backflow.

"Cross Connection Control Program" means the program
administered by the public water system in which cross
connections are either eliminated or controlled.

"Cross Connection Control Commission” means the duly
congtituted advisory subcommittee appointed by the Board to
advise the Board on Backflow Technician Certification and the
Cross Connection Control Program of Utah.

"CT" or "CTg." is the product of "residual disinfectant
concentration” (C) in mg/l determined before or at the first
customer, and the corresponding "disinfectant contact time" (T)
in minutes, i.e.,, "C" x "T." If a public water system applies
disinfectant at more than one point prior to the first customer,
the summation of each CT va uefor each disinfectant sequence
before or at the first customer determines the total percent
inactivation or "Total Inactivation Ratio." In determining the
Total Inactivation Ratio, thepublic water system must determine
the residual disinfectant concentration of each disinfection
sequenceand corresponding contact timebefore any subsequent
disinfection application point(s).

"CT,eq" IS the CT value required when the log reduction
credit given thefilter is subtracted from the (3-log) inactivation
requirement for Giardia lamblia or the (4-log) inactivation
requirement for viruses.

"CTg" isthe CT value required for 99.9 percent (3-log)
inactivation of Giardia lamblia cysts. CTg, for a variety of
disinfectants and conditions appear in Tables 1.1-1.6, 2.1, and
3.1 of Section 141.74(b)(3) in the code of Federal Regulations
(also available from the Division).

"Designated person” means the person appointed by a
public water system to ensure that the requirements of their
Drinking Water Source Protection Plan(s) for ground water
sources and/or surface water sources are met.

"Desired Design Discharge Rate" meansthe dischargerate
selected for the permanent pump installed in a public drinking
water well source. This pumping rate is selected by the water
system owner or engineer and can match or be the same rate
utilized during the constant rate pump test required by R309-
515 and R309-600 to determine delineated protection zones.
For consideration of the number of permanent residential
connections or ERC's that a well source can support (see Safe
Yield) the Division will consider 2/3 of thetest pumping rate as
the safe yield.

"Direct Employment” means that the operator is directly
compensated by the drinking water system to operate that
drinking water system.

"Direct Filtration" means a series of processes including
coagulation and filtration, but excluding sedimentation,
resulting in substantial particulate removal.

"Direct Responsible Charge" means active on-site control

and management of routine maintenance and operation duties.
A personindirect responsible chargeisgenerally an operator of
a water treatment plant or distribution system who
independently makes decisions during normal operation which
can affect the sanitary quality, safety, and adequacy of water
delivered to customers. In cases where only one operator is
employed by the system, this operator shall be considered to be
in direct responsible charge.

"Disadvantaged Communities® are defined as those
communities located in an area which has a median adjusted
gross income which is less than or equal to 80% of the State's
median adjusted grossincome, as determined by the Utah State
Tax commission from federa individua income tax returns
excluding zero exemptions returns.

"Discipline" means type of certification (Distribution or
Treatment).

"Disinfectant Contact Time" ("T" in CT calculations)
means the time in minutes that it takes water to move from the
point of disinfectant application or the previous point of
disinfectant residual measurement to a point before or at the
point where residua disinfectant concentration ("C") is
measured. Where only one"C" is measured, "T" isthetimein
minutes that it takes water to move from the point of
disinfectant application to a point before or at where residual
disinfectant concentration ("C") ismeasured. Where morethan
one"C" ismeasured, "T" is(a) for the first measurement of "C,"
the time in minutes that it takes water to move from the first or
only point of disinfectant application to a point before or at the
point where the first "C" is measured and (b) for subsequent
measurements of "C," thetimein minutesthat it takes for water
to move from the previous "C" measurement point to the "C"
measurement point for which the particular "T" is being
caculated. Disinfectant contact time in pipelines must be
calculated by dividing the internal volume of the pipe by the
maximum hourly flow rate through that pipe. Disinfectant
contact time within mixing basins and storage reservoirs must
be determined by tracer studies or an equivalent demonstration.

"Disinfection” means a process which inactivates
pathogenic organisms in water by chemical oxidants or
equivalent agents (seea so Primary Disinfection and Secondary
Disinfection).

"Disinfection profile" is a summary of daily Giardia
lambliainactivation through the treatment plant.

"Distribution System" meansthe use of any spring or well
source, distribution pipelines, appurtenances, and facilities
which carry water for potable useto consumersthrough apublic
water supply. Systemswhich chlorinate groundwater areinthis
discipline.

"Distribution System Manager" means the individual
responsible for al operations of a distribution system.

"Division" means the Utah Division of Drinking Water,
who acts as staff to the Board and is aso part of the Utah
Department of Environmental Quality.

"Dose Equivalent" meansthe product of the absorbed dose
from ionizing radiation and such factors as account for
differences in biological effectiveness due to the type of
radiation and its distribution in the body as specified by the
International  Commission of Radiological Units and
Measurements (ICRU).

"Drinking Water" means water that is fit for human
consumption and meets the quality standards of R309-200.
Common usage of terms such as culinary water, potable water
or finished water are synonymous with drinking water.

"Drinking Water Project” means any work or facility
necessary or desirableto provide water for human consumption
and other domestic uses which has at least fifteen service
connections or serves an average of twenty-five individuals
daily for at least sixty days of the year and includes collection,
treatment, storage, and distribution facilities under the control
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of the operator and used primarily with the system and
collection, pretreatment or storage facilities used primarily in
connection with the system but not under such control.

"Drinking Water Project Obligation" meansany bond, note
or other obligation issued to finance al or part of the cost of
acquiring, constructing, expanding, upgrading or improving a
drinking water project.

"Drinking Water Regional Planning" meansacounty wide
water plan, administeredlocally by acoordinator, whofacilitates
the input of representatives of each public water systemin the
county with aselected consultant, to determine how each public
water systemwill either collectively or individually comply with
source protection, operator certification, monitoring (including
consumer confidencereports), capacity development (including
technical, financial and managerial aspects), environmental
issues, available funding and related studies.

"DWSP Program" means the program to protect drinking
water source protection zones and management areas from
contaminants that may have an adverse effect on the health of
persons.

"DWSP Zone' means the surface and subsurface area
surrounding aground-water or surface water source of drinking
water supplying a PWS, over which or through which
contaminants are reasonably likely to move toward and reach
such water source.

"Emergency Storage' means that storage tank volume
which provides water during emergency situations, such as
pipelinefailures, major trunk main fallures, equipment failures,
electrical power outages, water treatment facility failures, source
water supply contamination, or natural disasters.

"Engineer" meansaperson licensed under the Professional
Engineersand Land SurveyorsLicensing Act, 58-22 of the Utah
Code, as a"professional engineer" as defined therein.

"Enhanced coagulation" means the addition of sufficient
coagulant for improved removal of disinfection byproduct
precursors by conventiona filtration treatment.

"Enhanced softening” means the improved removal of
disinfection byproduct precursors by precipitative softening.

"Equdlization Storage" means that storage tank volume
which stores water during periods of low demand and releases
the water under periods of high demand. Equalization storage
provides a buffer between the sources and distribution for the
varying daily water demands. Typically, water demands are
high in the early morning or evening and relatively low in the
middle of the night. A rule-of-thumb for equalization storage
volumeisthat it should be equal to one average day's use.

"Equivalent Residential Connection” (ERC) isaterm used
to evaluate service connections to consumers other than the
typical residential domicile. Public water system management
is expected to review annual metered drinking water volumes
delivered to non-residential connections and estimate the
equivalent number of residential connections that these
represent based upon the average of annua metered drinking
water volumes delivered to true single family residential
connections. This information is utilized in evaluation of the
system's source and storage capacities (refer to R309-510).

"Executive Secretary” meansthe Executive Secretary of the
Board as appointed and with authority outlined in 19-4-106 of
the Utah Code.

"Existing ground-water source of drinking water" meansa
public supply ground-water source for which plans and
specifications were submitted to the Division on or before July
26, 1993.

"Existing surface water source of drinking water" means a
public supply surface water source for which plans and
specifications were submitted to the Division on or before June
12, 2000.

"Filtration" means a process for removing particulate
meatter from water by passage through porous media.

"Filter profile" is a graphical representation of individual
filter performance, based on continuousturbidity measurements
or total particle counts verus time for an entire filter run, from
startup to backwash inclusively, that includes an assessment of
filter performance while another filter is being backwashed.

"Financia Assistance" meansadrinking water project loan,
credit enhancement agreement, interest buy-down agreement or
hardship grant.

"Fire Suppression Storage" meansthat storagetank volume
dlocated to fire suppression activities. It is generally
determined by the requirements of the local fire marshal,
expressed in galons, and determined by the product of a
minimum flowrate in gpm and required time expressed in
minutes.

"First draw sample" means aone-liter sample of tap water,
collected in accordance with an approved lead and copper
sampling site plan, that has been standing in plumbing pipes at
least 6 hours and is collected without flushing the tap.

"Flash Mix" is the physica process of blending or
dispersing achemical additive into an unblended stream. Flash
Mixing is used where an additive needs to be dispersed rapidly
(within a period of one to ten seconds). Common usage of
terms such as"rapid mix" or "initial mix" are synonymouswith
flash mix.

"Floc" means flocculated particles or agglomerated
particles formed during the flocculation process. Flocculation
enhances the agglomeration of destabilized particles and
colloids toward settleable (or filterable) particles (flocs).
Flocculated particles may be small (Ilessthan 0.1 mm diameter)
micro flocs or large, visible flocs (0.1 to 3.0 mm diameter).

"Flocculation" means a process to enhance agglomeration
of destabilized particles and colloids toward settleable (or
filterable) particles (flocs). Flocculation begins immediately
after destabilization in the zone of decaying mixing energy
(downstream from the mixer) or as aresult of the turbulence of
transporting flow. Such incidental flocculation may be an
adequate flocculation process in some instances. Normally
flocculation involves an intentional and defined process of
gentle stirring to enhance contact of destabilized particles and
to build floc particles of optimum size, density, and strength to
be subsequently removed by settling or filtration.

"fps’ means feet per second and is one way of expressing
the velocity of water.

"G" is used to express the energy required for mixing and
for flocculation. It isaterm which isused to compare velocity
gradientsor therelative number of contacts per unit volume per
second made by suspended particles during the flocculation
process. Veocity gradients G may be calculated from the
following equation: G = square root of the value(550 times P
divided by u times V). Where: P = applied horsepower, u =
viscosity, and V = effective volume.

"GAC10" meansgranular activated carbon filter bedswith
an empty-bed contact time of 10 minutesbased on averagedaily
flow and a carbon reactivation frequency of every 180 days.

"Geologist" meansaperson licensed under the Professional
Geologist Licensing Act, 58-76 of the Utah Code, as a
"professional geologist" as defined therein.

"Geometric Mean" the geometric mean of a set of N
numbers X,, X5, X,...., Xy isthe Nth root of the product of the
numbers.

"gpd" means gallons per day and is one way of expressing
average daily water demands experienced by public water
systems.

"gpm" means galons per minute and is one way of
expressing flowrate.

"gpm/sf" means gallons per minute per square foot and is
one way of expressing flowrate through a surface area.

"Grade" means any one of four possible steps within a
certification discipline of either water distribution or water
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treatment. Grade | indicates knowledge and experience
requirementsfor thesmallest type of public water supply. Grade
IV indicates knowledge and experience levels appropriate for
the largest, most complex type of public water supply.

"Gross Alpha Particle Activity" means the tota
radioactivity due to alpha particle emission as inferred from
measurements on a dry sample.

"GrossBetaParticle Activity" meansthetotal radioactivity
dueto beta particle emission asinferred from measurements on
adry sample.

"ground water of high quality" means a well or spring
producing water deemed by the Executive Secretary to be of
sufficiently high quality that no treatment is required. Such
sources shall have been designed and constructed in
conformance with these rules, have been tested to establish that
all applicable drinking water quality standards (asgiveninrule
R309-200) arereliably and consistently met, have been deemed
not vulnerableto natural or man-caused contamination, and the
public water system management have established adequate
protection zones and management policies in accordance with
rule R309-600.

"ground water of low quality" means a well or spring
which, asdetermined by the Executive Secretary, cannot reliably
and consistently meet the drinking water quality standards
described in R309-200. Such sources shall be deemed to be a
low quality ground water source if any of the conditions
outlined in subsection R309-505-8(1) exist. Ground water that
is classified "UDI" is a subset of this definition and requires
"conventional surface water treatment” or an acceptable
aternative.

"Ground Water Source' means any well, spring, tunnel,
adit, or other underground opening from or through which
ground water flowsor ispumped from subsurface water-bearing
formations.

"Ground Water Under the Direct Influence of Surface
Water" or "UDI" means any water beneath the surface of the
ground with significant occurrence of insects or other macro
organisms, algae, or large-diameter pathogens such as Giardia
lamblia, or (for surface water treatment systems serving at least
10,000 people only) Cryptosporidium, or significant and
relatively rapid shiftsin water characteristics such as turbidity,
temperature, conductivity, or pH which closely correlate to
climatological or surfacewater conditions. Directinfluencewill
be determined for individual sourcesin accordancewith criteria
established by the Executive Secretary. The determination of
direct influence may be based on site-specific measurements of
water quality and/or documentation of well or spring
construction and geology with field evaluation.

"Haloacetic acids'(five) (HAAS5) mean the sum of the
concentrations in mg/L of the haloacetic acid compounds
(monochloroacetic acid, dichloroacetic acid, trichloroaceticacid,
monobromoacetic acid, and dibromoaceti c acid), rounded to two
significant figures after addition.

"Hardship Grant" means a grant of monies to a political
subdivision that meets the drinking water project loan
considerations whose project is determined by the Board to not
be economically feasible unless grant assistanceisprovided. A
hardship grant may be authorized in the following forms:

(1) a Planning Advance which will be required to be
repaid at a later date, to help meet project costs incident to
planning to determine the economic, engineering and financial
feasibility of a proposed project;

(2) aDesign Advance which will be required to be repaid
at alater date, to help meet project costs incident to design
including, but not limited to, surveys, preparation of plans,
working drawings, specifications, investigations and studies; or

(3) aProject Grant which will not berequired to berepaid.

"Hardship Grant Assessment" meansan assessment applied
to loan recipients. The assessment shall be calculated as a

percentage of principal. Hardship grant assessment funds shall
be subject to the requirements of UAC R309-700 for hardship
grants.

"Hotel, Motel or Resort" shall includetourist courts, motor
hotels, resort camps, hostels, lodges, dormitories and similar
facilities, and shall mean every building, or structure with all
buildingsand facilitiesin connection, kept, used, maintained as,
advertised as, or held out to the public to be, a place where
living accommodations are furnished to transient guests or to
groupsnormally occupying such facilitieson aseasonal or short
term basis.

"Hydrogeologic methods' means the techniques used to
trand ate selected criteriaand criteria threshol ds into mappable
delineation boundaries. These methods include, but are not
limited to, arbitrary fixed radii, analytical calculations and
models, hydrogeol ogic mapping, and numerical flow models.

"Initial compliance period” means the first full three-year
compliance period which begins at least 18 months after
promulgation, except for contaminants listed in R309-200-
5(3)(a), Table 200-2 numbers 19 to 33; R309-200-5(3)(b),
Table 200-3 numbers 19 to 21; and R309-200-5(1)(c), Table
200-1 numbers 1, 5, 8, 11 and 18, initial compliance period
meansthefirst full three-year complianceafter promul gation for
systems with 150 or more service connections (January 1993-
December 1995), and first full three-year compliance period
after the effective date of the regulation (January 1996-
December 1998) for systems having fewer than 150 service
connections.

"Intake", for the purposes of surface water drinking water
source protection, meansthe device used to divert surface water
and aso the conveyance to the point immediately preceding
treatment, or, if no treatment is provided, at the entry point to
the distribution system.

"Interest Buy-Down Agreement” means any agreement
entered into between the Board, on behalf of the State, and a
political subdivision, for the purpose of reducing the cost of
financing incurred by apolitical subdivision on bondsissued by
the subdivision for drinking water project costs.

"Labor Camp" shall mean one or more buildings,
structures, or grounds set aside for use as living quarters for
groups of migrant laborers or temporary housing facilities
intended to accommodate construction, industrial, mining or
demolition workers.

"Land management strategies' means zoning and non-
zoning controls which include, but are not limited to, the
following: zoning and subdivision ordinances, site plan
reviews, design and operating standards, source prohibitions,
purchase of property and development rights, public education
programs, ground water monitoring, househol d hazardouswaste
collection programs, water conservation programs, memoranda
of understanding, written contracts and agreements, and so
forth.

"Land use agreement” means a written agreement,
memoranda or contract wherein the owner(s) agrees not to
locate or alow the location of uncontrolled potentia
contamination sources or pollution sources within zone one of
new wells in protected aquifers or zone one of surface water
sources. Theowner(s) must also agree not to locate or allow the
location of pollution sources within zone two of new wellsin
unprotected aquifers and new springs unless the pollution
source agrees to install design standards which prevent
contaminated dischargesto ground water. Thisrestriction must
be binding on all heirs, successors, and assigns. Land use
agreements must be recorded with the property description in
thelocal county recorder's office. Refer to R309-600-13(2)(d).

Land use agreements for protection areas on publicly
owned lands need not be recorded in the local county recorder
office.  However, a letter must be obtained from the
Administrator of theland in question and meet the requirements



UAC (Asof May 1, 2004)

Printed: August 17, 2004

Page 26

described above.

"Largewater system"” for the purposesof R309-210-6 only,
means awater system that serves more than 50,000 persons.

"Lead free" means, for the purposes of R309-210-6, when
used with respect to solders and flux refers to solders and flux
containing not more than 0.2 percent lead; when used with
respect to pipes and pipefittingsrefersto pipesand pipefittings
containing not more than 8.0 percent lead; and when used with
respect to plumbing fittings and fixtures intended by the
manufacturer to dispense water for human ingestion refers to
fittings and fixtures that are in compliance with standards
established in accordance with 42 U.S.C. 300 g-6(€).

"Lead service line" means a service line made of lead
which connectsthewater mainto the buildinginlet and any lead
pigtail, gooseneck or other fitting which is connected to such
lead line.

"Legionella’ means a genus of bacteria, some species of
which have caused a type of pneumonia called Legionnaires
Disease.

"Major Bacteriologica Routine Monitoring Violation™
means that no routine bacteriological sample was taken as
required by R309-210-5(1).

"Major Bacteriological Repeat Monitoring Violation" -
means that no repeat bacteriologica sample was taken as
required by R309-210-5(2).

"Major Chemical Monitoring Violation" - means that no
initial background chemical sample was taken as required in
R309-204-4(5).

"Management area" meansthe areaoutside of zoneoneand
within a two-mile radius where the Optional Two-mile Radius
Delineation Procedure has been used to identify a protection
area.

For wells, land may be excluded from the DWSP
management area at locations where it is more than 100 feet
lower in elevation than the total drilled depth of the well.

For springs and tunnels, the DWSP management areaisall
land at elevation equal to or higher than, and within atwo-mile
radius, of the spring or tunnel collection area. The DWSP
management areaalso includesall land lower in elevation than,
and within 100 horizontal feet, of the spring or tunnel collection
area. The elevation datum to be used is the point of water
collection. Land may aso be excluded from the DWSP
management area at locations where it is separated from the
ground water source by a surface drainage which is lower in
elevation than the spring or tunnel collection area.

"Man-Made Beta Particle and Photon Emitters’ means dl
radionuclides emitting beta particles and/or photons listed in
M aximum Permissible Body Burdensand maximumPermissible
Concentration of Radionuclides in Air or Water for
Occupational Exposure, "NBS Handbook 69," except the
daughter products of thorium-232, uranium-235 and uranium-
238.

"Maximum Contaminant Level" (MCL) means the
maximum permissible level of a contaminant in water which is
delivered to any user of a public water system.

"Maximum residua disinfectant level" (MRDL) means a
level of adisinfectant added for water treatment that may not be
exceeded at the consumer's tap without an unacceptable
possibility of adverse hedth effects. For chlorine and
chloramines, aPWSisin compliance with the MRDL when the
running annual average of monthly averagesof samplestakenin
thedistribution system, computed quarterly, islessthan or equal
to the MRDL. For chlorine dioxide, a PWSisin compliance
with the MRDL when daily samples aretaken at the entranceto
the distribution system and no two consecutive daily samples
exceed theMRDL. MRDLsareenforceablein the same manner
asMCLspursuant to UT Code S19-4-104. Thereisconvincing
evidence that addition of adisinfectant is necessary for control
of waterborne microbia contaminants. Notwithstanding the

MRDLs listed in R309-200-5(3), operators may increase
residua disinfectant levels of chlorine or chloramines (but not
chlorine dioxide) in the distribution system to alevel and for a
time necessary to protect public health to address specific
microbiological contamination problems caused by
circumstances such as distribution line breaks, storm runoff
events, source water contamination, or Cross-connections.

"Maximum residual disinfectant level goa" (MRDLG)
means the maximum level of a disinfectant added for water
treatment at which no known or anticipated adverse effect on
the health of persons would occur, and which alows an
adequate margin of safety. MRDLGs are non-enforceable
health goals and do not reflect the benefit of the addition of the
chemical for control of waterborne microbial contaminants.

"Medium-sizewater system" for the purposesof R309-210-
6 only, meansawater system that servesgreater than 3,300 and
less than or equal to 50,000 persons.

"Metropolitan area sources' means all sources within a
metropolitan area. A metropolitan area is further defined to
contain at least 3,300 year round residents. A small water
systemwhich has sourceswithinametropolitan system'sservice
area, may have those sources classified as a metropolitan area
source.

"MG" means million gallons and is one way of expressing
avolume of water.

"MGD" means million gallons per day and is one way of
expressing average daily water demands experienced by public
water systems or the capacity of awater treatment plant.

"mg/L" means milligrams per liter and is one way of
expressing the concentration of achemical in water. At small
concentrations, mg/L is synonymous with "ppm" (parts per
million).

"Minor Bacteriological Routine Monitoring Violation"
means that not all of the routine bacteriological samples were
taken as required by R309-210-5(1).

"Minor Bacteriological Repeat Monitoring Violation"
means that not all of the repeat bacteriological samples were
taken as required by R309-210-5(2).

"Minor Chemical Monitoring Violation" means that the
required chemical sample(s) was not taken in accordance with
R309-205 and R309-210.

"Modern Recreation Camp" means a campground
accessible by any type of vehicular traffic. The camp is used
wholly or in part for recreation, training or instruction, social,
religious, or physical education activities or whose primary
purpose is to provide an outdoor group living experience. The
site is equipped with permanent buildings for the purpose of
sleeping, a drinking water supply under pressure, food service
facilities, and may be operated on aseasonal or short term basis.
These types of camps shall include but are not limited to
privately owned campgrounds such as youth camps, church
camps, boy or girl scout camps, mixed age groups, family group
camps, €tc.

"Near thefirst service connection" meansoneof theservice
connectionswithinthefirst 20 percent of al serviceconnections
that are nearest to the treatment facilities.

"Negativenterest" meansaloan havingloantermswith an
interest rate at less than zero percent. The repayment schedule
for loans having a negative interest rate will be prepared by the
Board.

"New ground water source of drinking water" means a
public supply ground water source of drinking water for which
plans and specifications are submitted to the Division after July
26, 1993.

"New surface water source of drinking water" means a
public supply surface water source of drinking water for which
plans and specifications are submitted to the Division after June
12, 2000.

"New Water System" means a system that will become a
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community water system or non-transi ent, non-community water
system on or after October 1, 1999.

"Non-Community Water System" (NCWS) meansapublic
water system that is not a community water system. There are
two types of NCWS's: transient and non-transient.

"Non-distribution system plumbing problem" means a
coliform contamination problem in a public water system with
more than one service connection that is limited to the specific
service connection from which a coliform-positive sample was
taken.

"Nonpoint source” means any diffuse source of
contaminants or pollutants not otherwise defined as a point
source.

"Non-Transient Non-Community Water System"
(NTNCWS) means a public water system that regularly serves
at least 25 of the same nonresident persons per day for more
than six months per year. Examples of such systems are those
serving the same individuals (industrial workers, school
children, church members) by means of a separate system.

"Not Approved" refersto arating placed on asystem by the
Division and meansthewater system doesnot fully comply with
all the Rules of R309 as measured by R309-400.

"NTU" means Nephelometric Turbidity Units and is an
acceptable method for measuring theclarity of water utilizing an
electronic nephelometer (see "Standard Methods for
Examination of Water and Wastewater").

"Operator” means a person who operates, repairs,
maintains, and is directly employed by a public drinking water
system.

"Operator Certification Commission” means the

Commission appointed by the Board asan advisory Commission
on public water system operator certification.

"Operating Permit" means written authorization from the
Executive Secretary to actually start utilizing a facility
constructed as part of apublic water system.

"Optimal corrosion control treatment” for the purposes of
R309-210-6 only, means the corrosion control treatment that
minimizes the lead and copper concentrations at users taps
while insuring that the treatment does not cause the water
system to violate any national primary drinking water
regulations.

"Package Plants' refers to water treatment plants
manufactured and supplied generally by one company which are
reportedly complete and ready to hook to a raw water supply
line. Caution, some plants do not completely comply with all
requirements of theserulesand will generally require additional
equipment.

"PCBs' means a group of chemicals that contain
polychlorinated biphenyl.

"Peak Day Demand" means the amount of water delivered
to consumers by a public water system on the day of highest
consumption, generally expressed in gpd or MGD. This peak
day will likely occur during a particularly hot spell in the
summer. In contrast, some systems associated with the skiing
industry may experiencetheir "Peak Day Demand" inthewinter.

"Peak Hourly Flow" means the maximum hourly flow rate
from a water treatment plant and utilized when the plant is
preparing disinfection profiling ascalled forin R309-215-14(2).

"Peak Instantaneous Demand” means caculated or
estimated highest flowrate that can be expected through any
water mains of the distribution network of apublic water system
at any instant in time, generally expressed in gpmor cfs (refer to
section R309-510-9).

"Person” means an individual, corporation, company,
association, partnership; municipality; or State, Federd, or tribal
agency. . . o
"Picocurie" (pCi) means that quantity of radioactive
materia producing 2.22 nuclear transformations per minute.

"Plan Approval" meanswritten approval, by the Executive

Secretary, of contract plans and specifications for any public
drinking water project which have been submitted for review
prior to the start of construction (see aso R309-500-7).

"Plug Flow" is a term to describe when water flowing
through a tank, basin or reactors moves as a plug of water
without ever dispersing or mixing with the rest of the water
flowing through the tank.

"Point of Disinfectant Application” isthe point where the
disinfectant isapplied and water downstream of that point isnot
subject to re-contamination by surface water runoff.

"Point of Diversion"(POD) isthepoint at which water from
a surface source enters a piped conveyance, storage tank, or is
otherwise removed from open exposure prior to treatment.

"Point-of-Entry Treatment Device' means a treatment
device applied to the drinking water entering a house or
building for the purpose of reducing contaminants in the
drinking water distributed throughout the house or building.

"Point-of-Use Treatment Device" meansatreatment device
applied to a single tap used for the purpose of reducing
contaminants in drinking water at that one tap.

"Point source” means any discernible, confined, and
discrete source of pollutants or contaminants, including but not
limited to any site, pipe, ditch, channel, tunnel, conduit, well,
discrete fissure, container, rolling stock, anima feeding
operation with more than ten animal units, landfill, or vessel or
other floating craft, from which pollutants are or may be
discharged.

"Political Subdivision" means any county, city, town,
improvement district, metropolitan water district, water
conservancy district, special service district, drainage district,
irrigation district, separatelegal or administrative entity created
under Title 11, Chapter 13, Interlocal Cooperation Act, or any
other entity congtituting a political subdivision under the laws
of Utah.

"Pollution source" means point source discharges of
contaminantsto ground or surface water or potential discharges
of the liquid forms of "extremely hazardous substances' which
are stored in containers in excess of "applicable threshold
planning quantities’ as specified in SARA Title11l. Examples
of possible pollution sourcesinclude, but are not limited to, the
following: storage facilities that store the liquid forms of
extremely hazardous substances, septic tanks, drain fields, class
V underground injection wells, landfills, open dumps,
landfilling of sludge and septage, manure piles, salt piles, pit
privies, drain lines, and animal feeding operations with more
than ten animal units.

Thefollowing definitions are part of R309-600 and clarify
the meaning of "pollution source:"

(1) "Animal feeding operation” means a lot or facility
where the following conditions are met: animals have been or
will be stabled or confined and fed or maintained for atotal of
45 days or more in any 12 month period, and crops, vegetation
forage growth, or post-harvest residues are not sustained in the
normal growing season over any portion of the lot or facility.
Two or more animal feeding operations under common
ownership areconsidered to beasinglefeeding operationif they
adjoin each other, if they use a common area, or if they use a
common system for the disposal of wastes.

(2) "Anima unit" means a unit of measurement for any
animal feeding operation calculated by adding the following
numbers; the number of slaughter and feeder cattle multiplied
by 1.0, plusthe number of maturedairy cattle multiplied by 1.4,
plus the number of swine weighing over 55 pounds multiplied
by 0.4, plus the number of sheep multiplied by 0.1, plus the
number of horses multiplied by 2.0.

(3) "Extremely hazardous substances' means those
substanceswhich areidentified in the Sec. 302(EHS) column of
the "TITLE Il LIST OF LISTS - Consolidated List of
Chemicals Subject to Reporting Under SARA Titlelll," (EPA
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550-B-96-015). A copy of thisdocument may be obtained from:
NCEPI, POBox 42419, Cincinnati, OH 45202. Onlineordering
i s al so available at
http://www.epa.gov/ncepihom/orderpub.html.

"Potential contamination source" meansany facility or site
which employs an activity or procedure which may potentially
contaminate ground or surfacewater. A pollution sourceisalso
apotential contamination source.

"ppm" means parts per million and is one way of
expressing the concentration of a chemical in water. At small
concentrations generally used, ppm is synonymous with "mg/I"
(milligrams per liter).

"Practical Quantitation Level" (PQL) means the required
analysisstandard for laboratory certificationto performlead and
copper analyses. The PQL for lead is.005 milligrams per liter
and the PQL for copper is 0.050 milligrams per liter.

"Primary Disinfection" means the adding of an acceptable
primary disinfectant during the treatment process to provide
adequate levels of inactivation of bacteria and pathogens. The
effectiveness is measured through "CT" values and the "Total
Inactivation Ratio." Acceptable primary disinfectants are,
chlorine, ozone, and chlorine dioxide (see also "CT" and
"CTegq")-

"Principal Forgiveness' meansaloan wherein aportion of
theloan amount is"forgiven" upon closing theloan. Theterms
for principal forgivenesswill beasdirected by R309-705-8, and
by the Board.

"Drinking Water Project Costs' include the cost of
acquiringand constructing any drinkingwater project including,
without limitation: the cost of acquisition and construction of
any facility or any modification, improvement, or extension of
such facility; any cost incident to the acquisition of any
necessary property, easement or right of way; engineering or
architectural fees, legal fees, fiscal agent'sandfinancial advisors
fees, any cost incurred for any preliminary planning to
determine the economic and engineering feasibility of a
proposed project; costs of economic investigations and studies,
surveys, preparation of designs, plans, working drawings,
specifications and the inspection and supervision of the
construction of any facility; interest accruing on loans made
under this program during acquisition and construction of the
project; and any other cost incurred by the palitical subdivision,
the Board or the Department of Environmental Quality, in
connection with the issuance of obligation of the political
subdivision to evidence any loan madeto it under the law.

"Protected aquifer" meansaproducing aquiferinwhichthe
following conditions are met:

(1) A naturaly protective layer of clay, at least 30 feet in
thickness, is present above the aguifer;

(2) thePWSprovidesdatato indicatethelateral continuity
of the clay layer to the extent of zone two; and

(3) the public supply well isgrouted with agrout seal that
extends from the ground surface down to at |east 100 feet bel ow
the surface, and for a thickness of at least 30 feet through the
protective clay layer.

"Public Drinking Water Project” means construction,
addition to, or modification of any facility of a public water
system which may affect the quality or quantity of the drinking
water (see al so section R309-500-6).

"Public Water System" (PWS) means a system, either
publicly or privately owned, providing water through
constructed conveyances for human consumption and other
domestic uses, which has at least 15 service connections or
serves an average of at least 25 individualsdaily at least 60 days
out of the year and includes collection, treatment, storage, or
distribution facilities under the control of the operator and used
primarily in connection with the system, or collection,
pretreatment or storage facilities used primarily in connection
with the system but not under his control (see 19-4-102 of the

Utah Code Annotated). All public water systems are further
categorized into three different types, community (CWS), non-
transient non-community (NTNCWS), and transient non-
community (TNCWS). These categories are important with
respect to required monitoring and water quality testing found
in R309-205 and R309-210 (see adso definition of "water
system").

"Raw Water" means water that is destined for some
treatment processthat will makeit acceptable asdrinking water.
Common usage of terms such as lake or stream water, surface
water or irrigation water are synonymous with raw water.

"Recreational Home Developments' are subdivision type
developments wherein the dwellings are not intended as
permanent domiciles.

"Recreationa Vehicle Park" meansany site, tract or parcel
of land on which facilities have been developed to provide
temporary living quarters for individuals utilizing recreational
vehicles. Such apark may be devel oped or owned by aprivate,
public or non-profit organization catering to the general public
or restricted to the organizational or institutional member and
their guests only.

"Regional Operator" means a certified operator who isin
direct responsible charge of more than one public drinking
water system.

"Regionalized Water System" means any combination of
water systems which are physically connected or operated or
managed as a single unit.

"Rem" means the unit of dose equivalent from ionizing
radiation to thetotal body or any internal organ or organ system.
A "millirem" (mrem) is 1/1000 of arem.

"Renewa Course" meansacourseof instruction, approved
by the Subcommittee, which is a prerequisite to the renewal of
aBackflow Technician's Certificate.

"Repeat compliance period" means any subsequent
compliance period after theinitial compliance period.

"Replacement well" meansapublic supply well drilled for
the sole purpose of replacing an existing public supply well
whichisimpaired or made useless by structural difficulties and
in which the following conditions are met:

(1) the proposed well location shall be within a radius of
150 feet from an existing ground water supply well; and

(2) the PWS provides a copy of the replacement
application approved by the State Engineer (refer to Section 73-
3-28 of the Utah Code).

"Required reserve’ means funds set aside to meet
requirements set forth in aloan covenant/bond indenture.

"Residual Disinfectant Concentration® ('C" in CT
cal culations) meansthe concentration of disinfectant, measured
in mg/L, in arepresentative sample of water.

"Restricted Certificate" means that the operator has
qualified by passing an examination but is in a restricted
certification status due to lack of experience as an operator.

"Roadway Rest Stop" shall mean any building, or
buildings, or grounds, parking areas, including the necessary
toilet, hand washing, water supply and wastewater facilities
intended for the accommodation of people using such facilities
while traveling on public roadways. It does not include scenic
view or roadside picnic areas or other parking areasiif these are
properly identified

"Routine Chemical Monitoring Violation" means no
routine chemical sample(s) wastaken as required in R309-205,
R309-210 and R309-215.

"SafeYield" meanstheannual quantity of water that can be
taken from a source of supply over a period of years without
depleting the source beyond its ability to be replenished
naturally in "wet years'.

"Sanitary Seal" means a cap that prevents contaminants
from entering awell through the top of the casing.

"scfm/sf* means standard cubic foot per minute per square
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foot and is one way of expressing flowrate of air at standard
density through afilter or duct area.

"Secondary Disinfection” means the adding of an
acceptable secondary disinfectant to assure that the quality of
thewater is maintai ned throughout the distribution system. The
effectivenessismeasured by maintaining detectabl edisinfectant
residuals throughout the distribution system. Acceptable
secondary disinfectants are chlorine, chloramine, and chlorine
dioxide.

"Secondary Maximum Contaminant Level" means the
advisable maximum level of contaminant in water which is
delivered to any user of apublic water system.

"Secretary to the Subcommittee” means that individual
appointed by the Executive Secretary to conduct the business of
the Subcommittee.

"Sedimentation” means a process for removal of solids
before filtration by gravity or separation.

"Semi-Developed Camp" means a campground accessible
by any type of vehicular traffic. Facilitiesare provided for both
protection of site and comfort of users. Roads, trails and
campsites are defined and basic facilities (water, flush toilets
and/or vault toilets, tables, fireplaces or tent pads) are provided.
These camps include but are not limited to National Forest
campgrounds, Bureau of Reclamation campgrounds, and youth
camps.

"Service Connection" means the constructed conveyance
by which adwelling, commercial or industrial establishment, or
other water user obtains water from the supplier's distribution
system. Multiple dwelling units such as condominiums or
apartments, shal be considered to have a single service
connection, if fed by a single line, for the purpose of
microbiological repeat sampling; but shall be evaluated by the
supplier asmultiple"equivalent residential connections' for the
purpose of source and storage capacities.

"Service Factor" means arating on a motor to indicate an
increased horsepower capacity beyond nomina nameplate
capacity for occasional overload conditions.

"Service line sampl€e" means a one-liter sample of water
collected in accordance with R309-210-6(3)(b)(iii), that has
been standing for at least 6 hoursin aserviceline.

"Single family structure" for the purposes of R309-210-6
only, means abuilding constructed as a single-family residence
that iscurrently used as either aresidence or aplace of business.

"Small water system” means a public water system that
serves 3,300 persons or fewer.

"Speciaist" means a person who has successfully passed
thewritten certification exam and meetstherequired experience,
but who isnot in direct employment with aUtah public drinking
water system.

"Stabilized drawdown" means that there is less than 0.5
foot of changeinwater level measurementsin apumped well for
aminimum period of six hours.

"Standard sampl€" means the aliquot of finished drinking
water that is examined for the presence of coliform bacteria

"SOCs' means synthetic organic chemicals.

"Stabilized Drawdown" means the drawdown
measurements taken during aconstant-rate yield and drawdown
test as outlined in subsection R309-515-14(10)(b) are constant
(no change).

"Stock Tight" means a type of fence that can prevent the
passage of grazing livestock through itsboundary. An example
of such fencing is provided by design drawing 02838-3 titled
"Cattle Exclosure" designed by the U.S. Department of the
Interior, Bureau of Land Management, Division of Technical
Services (copies available from the Division).

"Subcommittee” means the Cross Connection Control
Subcommittee.

"Supplier of water" means any person who owns or
operates a public water system.

"Surface Water" means al water which is open to the
atmosphere and subj ect to surfacerunoff (seeal so section R309-
204-5(1)). This includes conveyances such as ditches, canals
and aqueducts, as well as natural features.

" Surface Water Systems' meanspublicwater systemsusing
surface water or ground water under the direct influence of
surface water as a source that are subject to filtration and
disinfection (Federal SWTR subpart H) and the requirements of
R309-215 "Monitoring and Water Quality: Treatment Plant
Monitoring Requirements."

"Surface Water Systems (Large)" means public water
systems using surface water or ground water under the direct
influence of surface water as a source that are subject to
filtration and disinfection and serve a population of 10,000 or
greater (Federal SWTR subpart P and L) and the requirements
of R309-215 "Monitoring and Water Quality: Treatment Plant
Monitoring Requirements."

"Surface Water Systems (Small)" means public water
systems using surface water or ground water under the direct
influence of surface water as a source that are subject to
filtration and disinfection and serve a population less than
10,000 (Federa SWTR subpart L, T and P (sanitary survey
requirements)) and the requirements of R309-215 "Monitoring
and Water Quality: Treatment Plant M onitoring Reguirements.”

"Susceptibility" means the potentia for a PWS (as
determined at the point immediately preceding treatment, or if
no treatment is provided, at the entry point to the distribution
system) to draw water contaminated above a demonstrated
background water quality concentration through any overland
or subsurface pathway. Such pathways may include cracks or
fissuresin or open areas of the surface water intake, and/or the
wellhead, and/or the pipe/conveyance between the intake and
the water distribution system or treatment.

"SUVA" means Specific Ultraviolet Absorption at 254
nanometers (nm), an indicator of the humic content of water. It
is a calculated parameter obtained by dividing a sample's
ultraviolet absorption at awavel ength of 254 nm (UV ,5,) (inm
1y by its concentration of dissolved organic carbon (DOC) (in
mg/L).
" System with asingle service connection” means a system
which suppliesdrinking water to consumersviaasingle service
line.

"T" is short for "Contact Time" and is generally used in
conjunction with either the residual disinfectant concentration
(C) in determining CT or the velocity gradient (G) in
determining mixing energy GT.

"Ten State Standards' refers to the Recommended
Standards For Water Works, 1997 by the Great Lakes Upper
Mississippi River Board of State Public Hedth and
Environmental Managers available from Heath Education
Services, A Division of Health Research Inc., P.O. Box 7126,
Albany, New York 12224, (518)439-7286.

"Time of travel" means the time required for a particle of
water to move in the producing aquifer from a specific point to
aground water source of drinking water. It a so meansthe time
required for a particle of water to travel from a specific point
aong a surface water body to an intake.

"Totd Inactivation Ratio" isthe sum of all theinactivation
ratios calculated for a series of disinfection sequences, and is
indicated or shown as: "Summation sign (CT4)/(CT pq)." A
total inactivation ratio equal to or greater than 1.0 isassumed to
provide the required inactivation of Giardia lamblia cysts.
CT.J/CTyy equal to 1.0 provides 99.9 percent (3-log)
inactivation, whereas CT_,/CT,, equal to 1.0 only provides 90
percent (1-log) inactivation.

"Too numerous to count” (TNTC) means that the total
number of bacteria colonies exceeds 200 on a47 mm diameter
membrane filter used for coliform detection.

"Total Organic Carbon" (TOC) meanstotal organic carbon
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in mg/L measured using heat, oxygen, ultraviolet irradiation,
chemical oxidants, or combinations of these oxidants that
convert organic carbon to carbon dioxide, rounded to two
significant figures.

"Tota Trihalomethanes' (TTHM) means the MCL for
trihalomethanes. Thisisthe sum of four of ten possibleisomers
of chlorine/lbromine/methane compounds, al known as
trihalomethanes (THM). TTHM is defined as the arithmetic
sum of the concentrations in micro grams per liter of only four
of these (chloroform, bromodichloromethane,
dibromochloromethane, and bromoform) rounded to two
significant figures. This measurement is made by samples
which are "quenched,” meaning that a chlorine neutralizing
agent has been added, preventing further THM formation inthe
samples.

"Training Coordinating Committee" means the voluntary
association of individual sresponsiblefor environmental training
in the state of Utah.

"Transient Non-Community Water System" (TNCWS)
meansanon-community public water systemthat doesnot serve
25 of the same nonresident persons per day for more than six
months per year. Examplesof such systemsarethose, RV park,
diner or convenience store where the permanent nonresident
staff number less than 25, but the number of people served
exceeds 25.

"Treatment Plant" means those facilities capable of
providing any treatment to any waterserving a public drinking
water system. (Examples would include but not be limited to
disinfection, conventiona surface water treatment, aternative
surface water treatment methods, corrosion control methods,
aeration, softening, etc.).

"Treatment Plant Manager" means the individual
responsible for all operations of atreatment plant.

"Trihalomethanes" (THM) means any one or all members
of this class of organic compounds.

"Trihalomethane Formation Potentid" (THMFP) - these
samples are collected just following disinfection and measure
the highest possible TTHM value to be expected in the water
distribution system. Theformation potential ismeasured by not
neutralizing the disinfecting agent at the time of collection, but
storing the sample seven days at 25 degrees C prior to analysis.
A chlorine residua must be present in these samples at the end
of the seven day period prior to analysis for the samples to be
considered valid for thistest. Sampleswithout aresidual at the
end of this period must be resampled if thistest is desired.

"Turbidity Unit" refersto NTU or Nephelometric Turbidity
Unit.

"UDI" means under direct influence (see also "Ground
Water Under the Direct Influence of Surface Water").

"Uncovered finished water storage facility" is a tank,
reservoir, or other facility used to store water that will undergo
no further treatment except residual disinfection and is open to
the atmosphere.

"Unprotected aquifer" meansany aguifer that doesnot meet
the definition of a protected aquifer.

"Unregulated Contaminant”" means a known or suspected
disease causing contaminant for which no maximum
contaminant level has been established.

"Unrestricted Certificate" means that a certificate of
competency issued by the Executive Secretary when the
operator has passed the appropriate level written examination
and has met all certification requirements at the discipline and
grade stated on the certificate.

"Virus' meansavirus of fecal origin whichisinfectiousto
humans.

"Waterborne Disease Outbreak” means the significant
occurrence of acute infectious illness, epidemiologically
associated with the ingestion of water from a public water
system, as determined by the appropriate local or State agency.

"Watershed" means the topographic boundary that is the
perimeter of the catchment basin that contributes water through
a surface source to the intake structure. For the purposes of
surfacewater DWSP, if the topographic boundary intersectsthe
state boundary, the state boundary becomesthe boundary of the
watershed.

"Water Supplier" means a person who owns or operates a
public drinking water system.

"Water System" meansall lands, property, rights, rights-of-
way, easements and related facilities owned by a single entity,
which are deemed necessary or convenient to deliver drinking
water from source to the service connection of a consumer(s).
This includes al water rights acquired in connection with the
system, all means of conserving, controlling and distributing
drinking water, including, but not limited to, diversion or
collection works, springs, wells, treatment plants, pumps, lift
stations, service meters, mains, hydrants, reservoirs, tanks and
associated appurtenances within the property or easement
boundaries under the control of or controlled by the entity
owning the system.

In accordance with R309, certain water systems may be
exempted from monitoring requirements, but such exemption
does not extend to submittal of plans and specificationsfor any
modifications considered a public drinking water project.

"Wellhead" meansthephysical structure, facility, or device
at theland surfacefrom or through which ground water flowsor
is pumped from subsurface, water-bearing formations.

"Zone of Influence" corresponds to area of the upper
portion of the cone of depression as described in " Groundwater
and Wells," second edition, by Fletcher G. Driscoll, Ph.D., and
published by Johnson Division, St. Paul, Minnesota.

KEY: drinking water, definitions
April 21, 2004
Notice of Continuation September 16, 2002

19-4-104
63-46b-4
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R309. Environmental Quality, Drinking Water.
R309-515.  Facility Design and Operation:
Development.

R309-515-1. Purpose.

This rule specifies requirements for public drinking water
sources. Itisintended to be applied in conjunction with R309-
500 through R309-550. Collectively, these rules govern the
design, construction, operation and maintenance of public
drinking water system facilities. These rules are intended to
assure that such facilities are reliably capable of supplying
adequate quantities of water that consistently meet applicable
drinking water quality requirements and do not pose athreat to
general public health.

Source

R309-515-2. Authority.

Thisrule is promulgated by the Drinking Water Board as
authorized by Title 19, Environmental Quality Code, Chapter 4,
Safe Drinking Water Act, Subsection 104(1)(a)(ii) of the Utah
Code Annotated and in accordance with Title 63, Chapter 46a
of the same, known as the Administrative Rulemaking Act.

R309-515-3. Definitions.
Definitions for certain terms used in this rule are given in
R309-110 but may be further clarified herein.

R309-515-4. General.

(1) Issuesto be Considered.

The selection, development and operation of a public
drinking water source must be done in a manner which will
protect public health and assure that all required water quality
standards, as described in R309-200, are met.

(2) Communication with the Division.

Because of theissues described abovein (1), engineersare
advised to work closely with the Division to help assure that
sources are properly sited, developed and operated.

(3) Number of Sources and Quantity Requirements.

Community water systemsestablished after January 1, 1998
serving morethan 100 connectionsshall have aminimum of two
sources, except where served by a water treatment plant.
Community Water Systems established prior to that date,
currently serving more than 100 connections, shall obtain a
separate source no later than January 1, 2000. For al systems,
thetotal devel oped source capacity(ies) shall equal or exceedthe
peak day demand of the system. Refer to R309-510-7 of these
rules for procedure to estimate the peak day demand.

(4) Quality Requirements.

In selecting a source of water for development, the
designing engineer shall demonstrate to the satisfaction of the
Executive Secretary that the source(s) selected for usein public
water systems are of satisfactory quality, or can be treated in a
manner so that the quality requirements of R309-200 can be
met.

(5) Initial Analyses.

All new drinking water sources, unless otherwise noted
below, shall be analyzed for the following:

(a) All the primary and secondary inorganic contaminants
listed in R309-200, Table 200-1 and Table 200-5 (excluding
Asbestos unless it would be required by R309-205-5(2)),

(b) Ammonia as N; Boron; Calcium; Chromium, Hex as
Cr; Copper; Lead; Magnesium; Potassium; Turbidity, asNTU;
Specific Conductivity at 25 degrees Celsius, u mhos/cm;
Bicarbonate; Carbon Dioxide; Carbonate; Hydroxide;
Phosphorous, Ortho as P; Silica, dissolved as SiO,; Surfactant
asMBAS; Total Hardness as CaCQO;; and Alkalinity as CaCO,,

(c) Pesticides, PCB's and SOC's as listed in R309-200-
5(3)(a), Table 200-2 unless the system is a transient non-
community pws or, if acommunity pws or non-transient non-
community pws, they have received waiversin accordancewith
R309-205-6(1)(f). The following six constituents have been

excused from monitoring in the State by the EPA,
dibromochloropropane, ethylenedibromide, Diquat, Endothall,
glyphosate and Dioxin,

(d) VOC's as listed in R309-200-5(3)(b), Table 200-3
unless the system is a transient non-community pws, and

(e) Radiologic chemicals as listed in R309-200-5(4)
unless the system is a non-transient non-community pws or a
transient non-community pws.

All analyses shall be performed by acertified |aboratory as
required by R309-205-4 (Specially prepared sample bottlesare
required),

(6) Source Classification.

Subsection R309-505-7(1)(8)(i) provides information on
the classification of water sources. The Executive Secretary
shall classify all existing or new sources as either:

(@) Surface water or ground water under direct influence
of surface water which will require conventional surface water
treatment or an approved equivaent, or as

(b) Ground water not under the direct influence of surface
water.

(7) Latitude and Longitude.

The latitude and longitude, to at least the nearest second,
or the location by section, township, range, and course and
distance from an established outside section corner or quarter
corner of each point of diversion shall be submitted to the
Executive Secretary prior to source approval.

R309-515-5. Surface Water Sour ces.

(1) Definition.

A surface water source, as is defined in R309-110, shall
include, but not belimited to tributary systems, drainage basins,
natural lakes, artificial reservoirs, impoundmentsand springsor
wellswhich have been classified asbeing directly influenced by
surface water. Surface water sourceswill not be considered for
culinary use unless they can be rendered acceptable by
conventional surface water treatment or other equivalent
treatment techniques acceptable to the Executive Secretary.

(2) Pre-design Submittal.

The following information must be submitted to the
Executive Secretary and approved in writing before
commencement of design of diversion structures and/or water
trestment facilities:

(a) A copy of the chemical analysesrequired by R309-200
and described in R309-515-4(5) above, and

(b) A survey of thewatershed tributary to the watercourse
aongwhich diversion structuresare proposed. Thesurvey shall
include, but not be limited to:

(i) determining possible future uses of impoundments or
reservoirs,

(ii) the present stream classification by the Division of
Water Quality, any obstacles to having stream(s) reclassified
1C, and determining degree of watershed control by owner or
other agencies,

(ii1) assessing degree of hazard to the supply by accidental
spillage of materials that may be toxic, harmful or detrimental
to treatment processes,

(iv) obtaining samples over a sufficient period of time to
assess the microbiological, physical, chemical and radiological
characteristics and variations of the water,

(v) assessing the capability of the proposed treatment
process to reduce contaminants to applicable standards, and

(vi) consideration of currents, wind and ice conditions,
and the effect of tributary streams at their confluence.

(3) Pre-construction Submittal.

Following approval of a surface water source, the
following additional information must be submitted for review
and approval prior to commencement of construction:

(a) Evidencethat thewater system owner hasalegal right
to divert water from the proposed source for domestic or
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municipal purposes,

(b) Documentation regarding the minimum firm yield
which the watercourse is capable of producing (see R309-515-
5(4)(a) below; and

(c) Complete plans and specifications and supporting
documentation for the proposed treatment facilities so as to
ascertain compliance with R309-525 or R309-530.

(4) Quantity.

The quantity of water from surface sources shall:

() Beassumed to be no greater than the low flow of a25
year recurrence interva or the low flow of record for these
sources when 25 years of records are not available;

(b) Meet or exceed the anticipated peak day demand for
water as estimated in R309-510-7 and provide a reasonable
surplus for anticipated growth; and

() Be adequate to compensate for all losses such as
silting, evaporation, seepage, and sludge disposal which would
be anticipated in the normal operation of the treatment facility.

(5) Diversion Structures.

Design of intake structures shall provide for:

(@ Withdrawal of water from more than one level if
quality varies with depth;

(b) Intake of lowest withdrawal elevation located at
sufficient depth to be kept submerged at the low water elevation
of the reservoir;

(c) Separate facilities for release of less desirable water
held in storage;

(d) Occasional cleaning of theinlet line;

(e) A diversion device capable of keeping large quantities
of fish or debris from entering an intake structure; and

(f) Suitable protection of pumps where used to transfer
diverted water (refer to R309-540-5).

(6) Impoundments.

The design of an impoundment reservoir shall providefor,
where applicable:

(@) Removal of brush and treesto the high water level;

(b) Protection from floods during construction;

(c) Abandonment of all wells which may be inundated
(refer to applicable requirements of the Division of Water
Rights); and

(d) Adequate precautionsto limit nutrient loads.

R309-515-6. Ground Water - Wells.

(1) Required Treatment.

If properly developed, water fromwellsmay be suitablefor
culinary use without treatment. A determination as to whether
treatment may be required can only be made after the source has
been developed and evaluated.

(2) Standby Power.

Water suppliers, particularly community water suppliers,
should assess the capability of their system in the event of a
power outage. If gravity fed spring sources are not available,
one or more of the system'swell sources should be equipped for
operation during power outages. In thisevent:

a) To ensure continuous service when the primary power
has been interrupted, a power supply should be provided
through connection to at least two independent public power
sources, or portable or in-place auxiliary power available as an
alternative; and

(b) When automatic pre-lubrication of pump bearingsis
necessary, and an auxiliary power supply is provided, the pre-
lubrication line should be provided with a valved by-pass
around the automatic control, or the automatic control shall be
wired to the emergency power source.

(3) The Utah Division of Water Rights.

The Utah Division of Water Rights (State Engineer's
Office) regulatesthedrilling of water wells. Beforethedrilling
of awell commences, the well driller must receive a start card
from the State Engineer's Office.

(4) Source Protection.

Public drinking water systems are responsible for
protecting their sources from contamination. The selection of
awell location shall only be made after consideration of the
requirements of R309-600. Sources shall belocated in an area
which will minimize threats from existing or potential sources
of pollution.

If certain precautions are taken, sewer lines may be
permitted within a public drinking water system's source
protection zones at the discretion of the Executive Secretary.
When sewer lines are permitted in protection zones both sewer
lines and manholes shall be specialy constructed as follows:

(a) sewer linesshall be ductile iron pipe with mechanical
joints or fusion welded high density polyethylene plastic pipe
(solvent welded joints shall not be accepted);

(b) lateral to main connection shall be shop fabricated or
saddled with amechanical clamping watertight device designed
for the specific pipe;

(c) the sewer pipe to manhole connections shall made
using a shop fabricated sewer pipe seal ring cast into the
manhole base (a mechanical joint shall be installed within 12
inches of the manhole base on each line entering the manhole,
regardless of the pipe material);

(d) the sewer pipe shall be laid with no greater than 2
percent deflection at any joint;

(e) backfill shall be compacted to not lessthan 95 percent
of maximum laboratory density as determined in accordance
with ASTM Standard D-690;

(f) sewer manholesshall meet thefollowing requirements:

(i) the manhole base and walls, up to a point at least 12
inches above the top of the upper most sewer pipe entering the
manhole, shall be shop fabricated in a single concrete pour.

(ii) the manholes shall be constructed of reinforced
concrete.

(iii) al sewer lines and manholes shall be air pressure
tested after installation.

(5) Outline of Well Approval Process.

(@ Wwadl drilling shall not commence until both of the
following items are submitted and receive a favorable review:

(i) aPreliminary Evaluation Report on source protection
issues as required by R309-600-13, and

(ii) engineering plans and specifications governing the
well drilling, prepared by a licensed well driller holding a
current Utah Well Drillers Permit if previously authorized by
the Executive Secretary or prepared, signed and stamped by a
licensed professional engineer or professional geologist licensed
to practice in Utah.

(b) Grouting Inspection During Well Construction.

An engineer from the Division, or the appropriate district
engineer of the Department of Environmental Quality, an
authorized representative of the State Engineer's Office, or an
individual authorized by the Executive Secretary shall be
contacted at least three days before the anticipated beginning of
the well grouting procedure (see R309-515-6(6)(i)). The well
grouting procedure shall be witnessed by one of these
individuals or their designee.

(c) After completion of the well drilling the following
information shall be submitted and receive a favorable review
beforewater fromthewell can beintroduced into apublic water
system:

(i) acopy of the "Report of Well Driller" as required by
the State Engineer's Officewhich is complete in all aspectsand
has been stamped as received by the same;

(ii) acopy of the letter from the authorized individual
describedin R309-515-6(5)(b) above, indi catinginspection and
confirmation that the well was grouted in accordance with the
well drilling specifications and the requirements of thisrule;

(iii) a copy of the pump test including the yield vs.
drawdown test as described in R309-515-6(10)(b) along with
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comments/ interpretation by alicensed professional engineer or
licensed professional geologist of the graphic drawdown
information required by R309-515-6(b)(vi)(E);

(iv) acopy of the chemical analyses required by R309-
515-4(5);

(v) documentation indicating that the water system owner
has aright to divert water for domestic or municipal purposes
from the well source;

(vi) acopy of complete plans and specifications prepared,
signed and stamped by alicensed professional engineer covering
the well housing, equipment and diversion piping necessary to
introduce water from the well into the distribution system; and

(vii) abacteriological analysis of water obtained from the
well after installation of permanent equipment, disinfection and
flushing.

(d) An Operation Permit shall be obtained in accordance
with R309-500-9 before any water from the well is introduced
into a public water system.

(6) Well Materials, Design and Construction.

() ANSI/NSF Standards 60 and 61 Certification.

All interior surfaces must consist of products complying
with ANSI/NSF Standard 61. Thisrequirement appliesto drop
pipes, well screens, coatings, adhesives, solders, fluxes, pumps,
switches, electrical wire, sensors, and al other equipment or
surfaces which may contact the drinking water.

All substancesintroduced into thewell during construction
or development shall be certified to comply with ANSI/NSF
Standard 60. This requirement applies to drilling fluids
(biocides, clay thinners, defoamers, foamers, loss circulation
materials, lubricants, oxygen scavengers, viscosifiers, weighting
agents) and regenerants. This requirement also appliesto well
grouting and sealing material swhich may comein direct contact
with the drinking water.

(b) Permanent Steel Casing Pipe shall:

(i) be new single steel casing pipe meeting AWWA
Standard A-100, ASTM or API specifications and having a
minimum weight and thickness as given in Table 1 found in
R655-4-9.4 of the Utah Administrative Code (Administrative
Rules for Water Well Drillers, adopted January 1, 2001,
Division of Water Rights);

(ii) have additional thickness and weight if minimum
thickness is not considered sufficient to assure reasonable life
expectancy of the well;

(iii) be capable of withstanding forces to which it is
subjected;

(iv) be equipped with a drive shoe when driven;

(v) have full circumferential welds or threaded coupling
joints; and

(vi) project at least 18 inches above the anticipated final
ground surface and at least 12 inches above the anticipated
pump house floor level. At sites subject to flooding the top of
the well casing shall terminate at |east three feet above the 100
year flood level or the highest known flood el evation, whichever
is higher.

(c) Non-Ferrous Casing Material.

The use of any non-ferrous material for awell casing shall
receive prior approval of the Executive Secretary based on the
ability of the materid to perform its desired function.
Thermoplastic water well casing pipe shall meet ANSI/ASTM
Standard F480-76 and shall bear the logo NSF-wc indicating
compliance with NSF Standard 14 for use as well casing.

(d) Disposa of Cuttings.

Cuttings and waste from well drilling operations shall not
be discharged into awaterway, lake or reservoir. The rules of
the Utah Division of Water Quality must be observed with
respect to these discharges.

(e) Packers.

Packers, if used, shall be of material that will not impart
taste, odor, toxic substances or bacteria contamination to the

well water. Lead, or partia lead packers are specifically
prohibited.

(f) Screens.

Theuseof well screensisrecommended where appropriate
and, if used, they shall:

(i) be constructed of materia resistant to damage by
chemical action of groundwater or cleaning operations,

(i) have size of openings based on sieve anaysis of
formations or gravel pack materials;

(iii) have sufficient diameter to provide adequate specific
capacity and low aperture entrance vel ocities;

(iv) beinstalled so that the operating water level remains
above the screen under al pumping conditions; and

(v) be provided with abottom plate or washdown bottom
fitting of the same materia asthe screen.

(g) Plumbness and Alignment Reguirements.

Every well shal be tested for plumbness and vertical
alignment in accordance with AWWA Standard A100. Plans
and specifications submitted for review shall:

(i) have the test method and alowable tolerances clearly
stated in the specifications. and

(ii) clearly indicate any options the design engineer may
have if the well failsto meet the requirements. Generally wells
may be accepted if the misalignment does not interfere with the
installation or operation of the pump or uniform placement of
grout.

(h) Casing Perforations.

The placement of perforationsin the well casing shall:

(i) beso located to permit as far as practical the uniform
collection of water around the circumference of thewell casing,
and

(ii) beof dimensionsand sizeto restrain the water bearing
soils from entrance into the well.

(i) Grouting Techniques and Requirements.

All permanent well casing for public drinking water wells
shall be grouted to adepth of at least 100 feet below the ground
surface unless an "exception” is issued by the Executive
Secretary (see R309-500-4(1)).

If awell isto be considered in aprotected aquifer the grout
seal shall extend from the ground surface down to at least 100
feet below the surface, and through the protective layer, as
described in R309-600-6(1)(v) (see adso R309-151-
6(6)(i)(iii)(D) below).

Thefollowing appliesto al drinking water wells:

(i) Consideration During Well Construction.

(A) Sufficient annular opening shall be provided to permit
a minimum of two inches of grout between the permanent
casing and the drilled hole, taking into consideration any joint
couplings. If a carrier casing is left in place, the minimum
clearances above shadl pertain to both annular openings
(between casings and between carrier casing and the drilled
hole), the carrier casing shall be adequately perforated so asto
ensure grout contact with the native formations, and the carrier
casing shall be withdrawn at least five feet during grouting
operations.

(B) Additional information is availablefromthe Division
for recommended construction methods for grout placement.

(C) Thecasing(s) must be provided with sufficient guides
welded to the casing to permit unobstructed flow and uniform
thickness of grout.

(ii) Grouting Materials.

(A) Neat Cement Grout.

Cement, conforming to ASTM Standard C150, and water,
with no more than six gallons of water per sack of cement, shall
be used for two inch openings. Additives may be used to
increasefluidity subject to approval by the Executive Secretary.

(B) Concrete Grout.

Equa parts of cement conforming to ASTM Standard
C150, and sand, with not more than six gallons of water per
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sack of cement may be used for openingslarger than two inches.

(C) Clay Sedl.

Where an annular opening greater than six inches is
available aclay seal of clean local clay mixed with at least ten
percent swelling bentonite may be used when approved by the
Executive Secretary.

(iii) Application.

(A) When the annular opening is less than four inches,
grout shall be installed under pressure, by means of a positive
displacement grout pump, from the bottom of the annular
opening to be filled.

(B) When the annular opening isfour or more inches and
100 feet or less in depth, and concrete grout is used, it may be
placed by gravity through agrout pipeinstalled to the bottom of
the annular opening in one continuous operation until the
annular opening isfilled.

(C) All temporary construction casingsshould beremoved
but shall be withdrawn at least five feet during the grouting
operation to ensure grout contact with the native formations.

(D) When a"well in aprotected aquifer” classification is
desired, the grout seal shall extend from the ground surface
down to at least 100 feet below the surface, and through the
protective clay layer (see R309-600-6(1)(v)). If the clay layer
startsbelow 100 feet, grout shall extend from the ground surface
to adepth of at least 100 feet, grout or nativefill may be utilized
from there to the top of the clay layer, and then grout placed
completely through the protective clay layer. If the clay layer
starts and ends above 100 feet, grout shall extend from the
ground surface down to and completely through the protective
clay layer.

(E) After cement grouting is applied, work on the well
shall be discontinued until the cement or concrete grout has
properly set; usualy a period of 72 hours.

(j) Water Entered Into Well During Construction.

Any water entering awell during construction shall not be
contaminated and should be obtained from a chlorinated
municipal system. Wherethisisnot possible the water must be
dosedtogivea100 mg/l freechlorineresidual. Refer dsotothe
administrative rules of the Division of Water Rights in this
regard.

(k) Gravel Pack Wells.

The following shall apply to gravel packed wells:

(i) the gravel pack materia is to be of well rounded
particles, 95 percent siliceous materia, that are smooth and
uniform, free of foreign material, properly sized, washed and
then disinfected immediately prior to or during placement,

(ii) the gravel pack is placed in one uniform continuous
operation,

(i) refill pipes, when used, are Schedule 40 steel pipe
incorporated within the pump foundation and terminated with
screwed or welded capsat least 12 inchesabovethe pump house
floor or concrete apron,

(iv) refill pipeslocated in the grouted annular opening be
surrounded by a minimum of 1.5 inches of grout,

(v) protection provided to prevent leakage of grout intothe
gravel pack or screen, and

(vi) any casingsnot withdrawn entirely meet requirements
of R309-515-6(6)(b) or R309-515-6(6)(c).

7) Well Development.

(a) Every well shall bedevel oped toremovethenativesilts
and clays, drilling mud or finer fraction of the gravel pack.

(b) Development should continue until the maximum
specific capacity is obtained from the completed well.

(c) Where chemical conditioning is required, the
specifications shall include provisions for the method,
equipment, chemicals, testing for residual chemicals, and
disposal of waste and inhibitors.

(d) Where blasting procedures may be used the
specifications shall include the provisions for blasting and

cleaning. Specia attention shall be given to assure that the
grouting and casing are not damaged by the blasting.

(8) Capping Requirements.

(@) A welded metal plate or athreaded cap isthe preferred
method for capping a completed well until permanent
equipment isinstalled.

(b) Atall timesduring the progress of work the contractor
shall provide protection to prevent tampering with the well or
entrance of foreign materials.

(9) Well Abandonment.

(a) Test wells and groundwater sources which are to be
permanently abandoned shall be sealed by such methods as
necessary to restorethe controlling geological conditionswhich
existed prior to construction or asdirected by the Utah Division
of Water Rights.

(b) Wells to be abandoned shall be sealed to prevent
undesirable exchange of water from one aquifer to another.
Prefernce shall be given to using a neat cement grout. Where
fill materials are used, which are other than cement grout or
concrete, they shall be disinfected and free of foreign materials.
When an abandoned will is filled with cement- grout or
concrete, these materials shall be applied to the well- hole
through a pipe, tremie, or bailer.

(10) Well Assessment.

(a) Step Drawdown Test.

Preliminary to the constant-rate test required below, it is
recommended that a step-drawdown test (uniform increasesin
pumping rates over uniform time intervals with single
drawdown measurements taken at the end of the intervals) be
conducted to determine the maximum pumping rate for the
desired intake setting.

(b) Constant-Rate Test.

A "constant-rate" yield and drawdown test shall:

(i) be performed on every production well after
construction or subseguent treatment and prior to placement of
the permanent pump,

(ii) bhave the test methods clearly indicated in the
specifications,

(iii) have atest pump with sufficient capacity that when
pumped against the maximum anticipated drawdown, it will be
capable of pumping in excess of the desired design discharge
rate,

(iv) provide for continuous pumping for at least 24 hours
or until stabilized drawdown has continued for at |east six hours
when test pumped at a "constant-rate" equal to the desired
design discharge rate,

(v) provide the following data:

(A) capacity vs. head characteristics for the test pump
(manufacturer's pump curve),

(B) static water level (in feet to the nearest tenth, as
measured from an identified datum; usually the top of casing),

(C) depth of test pump intake,

(D) time and date of starting and ending test(s),

(vi) For the "constant-rate" test provide the following at
time intervals sufficient for at least ten essentially uniform
intervals for each log cycle of the graphic evaluation required
below:

(A) record the time since starting test (in minutes),

(B) record the actual pumping rate,

(C) record the pumping water level (in feet to the nearest
tenth, asmeasured from the same datum used for the static water
level),

(D) record the drawdown (pumping water level minus
static water level in feet to the nearest tenth),

(E) provide graphic evaluation on semi-logarithmic graph
paper by plotting thedrawdown measurementson thearithmetic
scaleat |ocations corresponding to timesince starting test onthe
logarithmic scale, and

(vii) Immediately after termination of the constant-rate
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test, and for a period of time until there are no changesin depth
to water level measurements for at least six hours, record the
following at time intervals similar to those used during the
constant-rate pump test:

(A) time since stopping pump test (in minutes),

(B) depth to water level (in feet to the nearest tenth, as
measured from the same datum used for the pumping water
level).

(11) well Disinfection.

Every new, modified, or reconditioned well including
pumping equipment shall bedisinfected beforebeing placedinto
service for drinking water use. These shall be disinfected
accordingto AWWA Standard C654 published by the American
Water Works Association as modified to incorporate the
following as a minimum standard:

(i) thewell shall be disinfected with achlorine solution of
sufficient volume and strength and so applied that a
concentration of at least 50 parts per million is obtained in al
parts of the well and comesin contact with equipment installed
inthewell. This solution shall remain in the well for a period
of at least eight hours, and

(ii) asatisfactory bacteriologic water sampleanalysisshall
be obtained prior to the use of water from the well in a public
water system.

(12) Wl Equipping.

(@) Naturaly Flowing Wells.

Naturally flowing wells shall:

(i) havethe discharge controlled by valves,

(ii) be provided with permanent casing and sealed by
grout,

(iii) if erosion of the confining bed adjacent to the well
appears likely, special protective construction may be required
by the Division.

(b) Line Shaft Pumps.

Wells equipped with line shaft pumps shall:

(i) havethe casing firmly connected to the pump structure
or havethe casing inserted into the recess extending at least 0.5
inches into the pump base,

(ii) have the pump foundation and base designed to
prevent fluids from coming into contact with joints between the
pump base and the casing,

(iii) bedesigned such that theintake of thewell pumpisat
least ten feet below the maximum anticipated drawdown
elevation,

(iv) avoid the use of ail lubrication for pumps with intake
screens set at depths less than 400 feet (see R309-105-10(7)
and/or R309-515-8(2)for additional requirementsof lubricants).

(c) Submersible Pumps.

Where a submersible pump is used:

(i) Thetop of the casing shall be effectively sealed against
the entrance of water under all conditions of vibration or
movement of conductors or cables.

(ii) Theelectrical cableshal befirmly attached to theriser
pipe at 20 foot intervals or less.

(iv) Theintake of the well pump must be at least ten feet
below the maximum anticipated drawdown elevation.

(d) Pitless Well Units and Adapters.

Pitless well units and adapters shall:

(i) not be used unless the specific application has been
approved by the Executive Secretary,

(ii) terminate at least 18 inches above fina ground
elevation or three feet above the highest known flood elevation
whichever is greater,

(iii) be approved by NSF International or the Pitless
Adapter Association or other appropriate Review Authority,

(iv) have suitable access to the interior of the casing in
order to disinfect the well,

(v) have a suitable sanitary sea or cover at the upper
terminal of the casing that will prevent the entrance of any fluids

or contamination, especialy at the connection point of the
electrical cables,

(vi) have suitable access so that measurements of static
and pumped water levelsin the well can be obtained,

(vii) alow at least one check valve within the well casing,

(viil) be furnished with a cover that is lockable or
otherwise protected against vandalism or sabotage,

(ix) be shop-fabricated from the point of connection with
the well casing to the unit cap or cover,

(x) be of watertight construction throughout,

(xi) be constructed of materias at least equivalent to and
having wall thickness compatible to the casing,

(xii) havefield connectiontothelateral dischargefromthe
pitlessunit of threaded, flanged or mechanical joint connection,

(xiii) be threaded or welded to the well casing. If the
connection to the casing is by field weld, the shop assembled
unit must be designed specifically for field welding to the
casing. Theonly field welding permitted on the pitless unit will
be that needed to connect a pitless unit to the casing, and

(xiv) have an inside diameter as great as that of the well
casing, up to and including casing diameters of 12 inches, to
facilitate work and repair on the well, pump, or well screen.

(e) Well Discharge Piping.

The discharge piping shall:

(i) bedesigned so that the friction loss will be low,

(i1) have control valves and appurtenances located above
the pump house floor when an above-ground discharge is
provided,

(iii) be protected against the entrance of contamination,

(iv) beequipped with (in order of placement from the well
head) a smooth nosed sampling tap, a check valve, a pressure
gauge, ameans of measuring flow and a shutoff valve,

(v) whereawell pumpsdirectly into adistribution system,
be equipped with an air release vacuum relief valve located
upstream from the check valve, with exhaust/relief piping
terminating in adown-turned position at least six inches above
the floor and covered with a No. 14 mesh corrosion resistant
screen.  An exception to this requirement will be alowed
provided specific proposed well head valve and piping design
includes provisions for pumping to waste al trapped air before
water isintroduced into the distribution system,

(vi) have dl exposed piping valves and appurtenances
protected against physical damage and freezing,

(vii) be properly anchored to prevent movement, and

(f) Water Level Measurement.

(i) Provisions shal be made to permit periodic
measurement of water levelsin the completed well.

(ii) Where permanent water level measuring equipment is
installed it shall be made using corrosion resistant materials
attached firmly to the drop pipe or pump column and installed
in such a manner as to prevent entrance of foreign materials.

(g) Observation Wells.

Observation wells shall be:

(i) constructed in accordance with the requirements for
permanent wellsif they aretoremain in service after completion
of awater supply well, and

(ii) protected at the upper terminal to preclude entrance of
foreign materials.

(h) Electrical Protection.

Sufficient electrical controls shall be placed on all pump
motors to eliminate electrical problems due to phase shifts,
surges, lightning, etc.

(13) Well House Construction.

The use of a well house is strongly recommended,
particularly in installations utilizing above ground motors.

In addition to applicable provisions of R309-540, well
pump houses shall conform to the following:

(a) Casing Projection Above Floor.

The permanent casing for al ground water wells shall
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project at least 12 inches above the pump house floor or
concrete apron surface and at least 18 inches above the final
ground surface. However, casings terminated in underground
vaults may be permitted if the vault is provided with adrain to
daylight sized to handle in excess of the well flow and surface
runoff is directed away from the vault access.

(b) Floor Drain.

Whereawell houseisconstructed thefloor surface shall be
at least six inches above the final ground elevation and shall be
soped to provide drainage. A "drain-to-daylight" shall be
provided unless highly impractical.

(c) Earth Berm.

Sites subject to flooding shall be provided with an earth
berm terminating at an elevation at least two feet above the
highest known flood elevation or other suitable protection as
determined by the Executive Secretary.

(d) Well Casing Termination at Flood Sites.

Thetop of the well casing at sites subject to flooding shall
terminate at least 3 feet above the 100 year flood level or the
highest known flood elevation, whichever is higher (refer to
R309-515-6(6)(b)(vi)).

(e) Miscellaneous.

The well house shall be ventilated, heated and lighted in
such amanner asto assure adequate protection of the equipment
(refer to R309-540-5(2) (a) through (h)

(f) Fencing.

Wherenecessary to protect the quality of thewell water the
Executive Secretary may require that certain wellsbefenced in
amanner similar to fencing required around spring areas.

(g) Access.

An access shall be provided either through the well house
roof or sidewalls in the event the pump must be pulled for
replacement or servicing the well.

R309-515-7. Ground Water - Springs.

(1) General.

Springsvary greatly intheir characteristicsand they should
be observed for some time prior to development to determine
any flow and quality variations. Springs determined to be
"under the direct influence of surface water" will have to be
given "surface water treatment".

(2) Source Protection.

Public drinking water systems are responsible for
protecting their spring sources from contamination. The
selection of aspring should only be made after consideration of
the requirements of R309-515-4. Springsmust belocated in an
area which shall minimize threats from existing or potential
sources of pollution. A Preliminary Evaluation Report on
source protection issues is required by R309-600-13(2). |If
certain precautions are taken, sewer lines may be permitted
within apublic drinking water system's source protection zones
at the discretion of the Executive Secretary. When sewer lines
are permitted in protection zones both sewer linesand manholes
shall be specially constructed as described in R309-515-6(4).

(3) Surface Water Influence.

Some springs yield water which has been filtered
underground for years, other springsyield water which hasbeen
filtered underground only amatter of hours. Even with proper
development, the untreated water from certain springs may
exhibit turbidity and high coliform counts. This indicates that
the spring water isnot being sufficiently filtered in underground
travel. If aspringisdetermined to be"under thedirect influence
of surface water", it shall be given "conventional surface water
treatment” (refer to R309-505-6).

(4) Pre-construction Submittal

Before commencement of construction of spring
development improvements the following information must be
submitted to the Executive Secretary and approved in writing.

(@) Detaled plans and specifications covering the
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(b) A copy of an engineer's or geologist's statement
indicating:

(i) the historical record (if available) of spring flow
variation,

(ii) expected minimum flow and the time of year it will
occur,

(iii) expected maximum flow and the time of year it will
occur,

(iv) expected average flow,

(v) the behavior of the spring during drought conditions.

After evaluating thisinformation, the Division will assign
a"firmyield" for the spring which will be used in assessing the
number of and type of connections which can be served by the
spring (see "desired design discharge rate" in R309-110).

(c) A copy of documentation indicating the water system
owner has a right to divert water for domestic or municipal
purposes from the spring source.

(d) A Preliminary Evaluation Report on source protection
issues as required by R309-600-13.

(e) A copy of the chemical analyses required by R309-
515-4(5).

(f) An assessment of whether the spring is "under the
direct influence of surface water" (refer to R309-505-7(1)(a).

(5) Information Required after Spring Development.

After development of a culinary spring, the following
information shall be submitted:

(a) Proof of satisfactory bacteriologic quality.

(b) Information on the rate of flow developed from the
spring.

(c) As-built plans of spring devel opment.

(6) Operation Permit Required.

Water from the spring can be introduced into a public
water system only after it has been approved for use, inwriting,
by the Executive Secretary (see R309-500-9).

(7) Spring Development.

The development of springs for drinking water purposes
shall comply with the following requirements:

(a) The spring collection device, whether it be collection
tile, perforated pipe, imported gravel, infiltration boxes or
tunnelsmust be covered with aminimum of tenfeet of relatively
impervious soil cover. Such cover must extend a minimum of
15 feet in all horizontal directions from the spring collection
device. Clean, inert, non-organic material shall be placedinthe
vicinity of the collection device(s).

(b) Where it is impossible to achieve the ten feet of
relatively impervious soil cover, an acceptable aternate will be
the use of an impermesable liner provided that:

(i) theliner has a minimum thickness of at least 10 mils,

(i) al seamsintheliner are folded or welded to prevent
leakage,

(iii) the liner is certified as complying with ANSI/NSF
Standard 61. This requirement is waived if certain that the
drinking water will not contact the liner,

(iv) theliner isinstalled in such amanner asto assureits
integrity. No stones, twoinch or larger or sharp edged, shall be
located within two inches of the liner,

(v) aminimum of two feet of relatively impervious soil
cover is placed over the impermeable liner,

(vi) thesoil and liner cover are extended aminimum of 15
feet in all horizontal directions from the collection devices.

(c) Each spring collection area shall be provided with at
least one collection box to permit spring inspection and testing.

(d) All junction boxes and collection boxes, must comply
with R309-545 with respect to access openings, venting, and
tank overflow. Lids for these spring boxes shall be gasketed
and the box adequately vented.

(e) The spring collection area shall be surrounded by a
fence located a distance of 50 feet (preferably 100 feet if
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conditions alow) from all collection devices on land at an
elevation equal to or higher than the collection device, and a
distance of 15 feet from all collection devices on land at an
elevation lower than the collection device. Theelevation datum
to be used isthe surface elevation at the point of collection. The
fence shall be at least "stock tight" (see R309-110). In remote
areas where no grazing or public accessis possible, the fencing
requirement may be waived by the Executive Secretary. In
populated areas a six foot high chain link fence with three
strands of barbed wire may be required.

(f) Within the fenced area al vegetation which has a deep
root system shall be removed.

(g) A diversion channel, or berm, capable of diverting all
anticipated surface water runoff away fromthe spring collection
area shall be constructed immediately inside the fenced area.

(h) A permanent flow measuring device shall beinstalled.
Flow measurement devicessuch ascritical depth metersor weirs
shall be properly housed and otherwise protected.

(i) Thespring shall be developed asthoroughly aspossible
s0 asto minimizethe possibility of excess spring water ponding
within the collection area. Where the ponding of spring water
is unavoidable, the excess shall be collected by shallow piping
or french drain and be routed beyond and down grade of the
fenced area required above, whether or not afenceisin place.

R309-515-8. Operation and Maintenance.

(1) Spring Collection Area Maintenance.

(a) Springcollectionareasshall beperiodicaly (preferably
annually) cleared of deep rooted vegetation to prevent root
growth from clogging collection lines. Frequent hand or
mechanical clearing of spring collection areas and diversion
channd is strongly recommended. It is advantageous to
encourage the growth of grasses and other shallow rooted
vegetation for erosion control and to inhibit the growth of more
detrimental flora.

(b) No pesticide (e.g., herbicide) may be applied on a
spring collection area without the prior written approval of the
Executive Secretary. Such approva shall begiven 1) only when
acceptable pesticides are proposed; 2) when the pesticide
product manufacturer certifiesthat no harmful substancewill be
imparted to the water; and 3) only when spring devel opment
construction meets the requirements of these rules.

(2) Pump Lubricants.

The U.S. Food and Drug Administration (FDA) has
approved propylene glycol and certain types of mineral oil for
occasional contact with or for addition to food products. These
oilsare commonly referred to as “food-grade mineral oils'. All
oil lubricated pumpsshall utilizefood grade minera oil suitable
for human consumption as determined by the Executive
Secretary.

(3) Algicide Treatment.

No algicide shall be applied to a drinking water source
unless specific approval is obtained from the Division. Such
approva will begivenonly if theagicideis certified asmeeting
the requirements of ANSI/NSF Standard 60, Water Treatment
Chemicals - Health Effects.

KEY: drinking water, source development, source
maintenance

April 21, 2004 19-4-104
Notice of Continuation September 16, 2002
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R309. Environmental Quality, Drinking Water.

R309-605. Source Protection: Drinking Water Source
Protection for Surface Water Sour ces.

R309-605-1. Purpose.

Public Water Systems (PWSs) are responsible for
protecting their sources of drinking water from contamination.
R309-605 sets forth minimum requirements to establish a
uniform, statewide program for implementation by PWSs to
protect their surface water sources of drinking water. PWSsare
encouraged to enact more stringent programs to protect their
sourcesof drinking water if they decide additional measuresare
necessary.

R309-605 applies to PWSs which obtain surface water
prior to treatment and di stribution and to PWSs obtaining water
from ground-water sourceswhich are under thedirect influence
of surface water. However, compliance with this rule is
voluntary for public (transient) non-community water systems
to the extent that they are using existing surface water sources
of drinking water.

R309-605-2. Authority.

Under authority of Subsection 19-4-104(1)(a)(iv), the
Drinking Water Board adopts this rule which governs the
protection of surface sources of drinking water.

R309-605-3. Definitions.

(1) The following terms are defined for the purposes of
thisrule:

(@ "Controls' means the codes, ordinances, rules, and
regulations that regulate a potential contamination source.
"Controls' also means physical controls which may prevent
contaminants from migrating off of a site and into surface or
ground water. Controls also means negligible quantities of
contaminants.

(b) "Division" means Division of Drinking Water.

(c) "DWSP Program" means the program and associated
plansto protect drinking water sources from contaminants.

(d) "DWSP Zone" means the surface and subsurface area
surrounding a surface source of drinking water supplying a
PWS, over which or through which contaminantsarereasonably
likely to move toward and reach the source.

(e) "Designated person” means the person appointed by a
PWS to ensure that the requirements of R309-605 are met.

(f) "Executive Secretary" means the individual appointed
pursuant to Section 19-4-106 of the Utah Safe Drinking Water
Act.

(g) "Exigting surface water source of drinking water"
means a public supply surface water source for which plansand
specifications were submitted to DDW on or before June 12,
2000.

(h) "Intake", for the purposes of surface water drinking
water source protection, meansthe device used to divert surface
water and aso the conveyance to the point immediately
preceding treatment, or, if no treatment is provided, at the entry
point to the distribution system.

(i) "Land management strategies' means zoning and non-
zoning controls which include, but are not limited to, the
following: zoning and subdivision ordinances, site plan
reviews, design and operating standards, source prohibitions,
purchase of property and development rights, public education
programs, ground-water monitoring, household hazardouswaste
collection programs, water conservation programs, memoranda
of understanding, and written contracts and agreements.

(i) "New surface water source of drinking water" means a
public supply surface water source of drinking water for which
plansand specifications are submitted to the Executive Secretary
after June 12, 2000.

(k) "Nonpoint source" means any area or conveyance not
meeting the definition of point source.

() "Point of diversion" (POD) is the location at which
water from a surface source enters a piped conveyance, storage
tank, or is otherwise removed from open exposure prior to
treatment.

(m) "Point source" means any discernible, confined, and
discretelocation or conveyance, including but not limited to any
pipe, ditch, channel, tunnel, conduit, well, discrete fissure,
container, rolling stock, animal feeding operation with more
than ten animal units, landfill, or vessel or other floating craft,
fromwhich pollutantsare or may bedischarged. Thistermdoes
not include return flows from irrigated agriculture.

(n) "Pollution source" means point source discharges of
contaminants to surface water or potential discharges of the
liquid forms of "extremely hazardous substances' which are
stored in containersin excess of "applicable threshold planning
quantities’ as specified in the Emergency Planning and
Community Right-to-Know Act (EPCRA),42 U.S.C. 11001 et
seq. (1986). Examples of possible pollution sources include,
but are not limited to, thefollowing: storagefacilitiesthat store
the liquid forms of extremely hazardous substances, septic
tanks, drain fields, class V underground injection wells,
landfills, open dumps, land filling of sludge and septage,
manure piles, salt piles, pit privies, drain lines, and animal
feeding operations with more than ten animal units. The
following definitions are part of R309-605 and clarify the
meaning of "pollution source:"

(i) "Anima feeding operation" means a lot or facility
where the following conditions are met: animals have been or
will be stabled or confined and fed or maintained for atotal of
45 days or more in any 12 month period, and crops, vegetation
forage growth, or post-harvest residues are not sustained in the
normal growing season over any portion of the lot or facility.
Two or more animal feeding operations under common
ownership areconsidered to beasinglefeeding operationif they
adjoin each other, if they use a common areg, or if they use a
common system for the disposal of wastes.

(if) "Animal unit" means a unit of measurement for any
animal feeding operation calculated by adding the following
numbers; the number of slaughter and feeder cattle multiplied
by 1.0, plusthe number of maturedairy cattle multiplied by 1.4,
plus the number of swine weighing over 55 pounds multiplied
by 0.4, plus the number of sheep multiplied by 0.1, plus the
number of horses multiplied by 2.0.

(iii) "Extremely hazardous substances’ means those
substanceswhich areidentified in the Sec. 302(EHS) column of
the "TITLE IIl LIST OF LISTS - Consolidated List of
Chemicals Subject to Reporting Under SARA Titlelll," (EPA
550-B-96-015). A copy of this document may be obtained
from: NCEPI, PO Box 42419, Cincinnati, OH 45202. Online
ordering is also available at:
http://Aww.epa.gov/ncepihom/orderpub.html.

(o) "Potential contamination source" meansany facility or
site which employs an activity or procedure or stores materials
which may potentially contaminate ground-water or surface
water. A pollution source is aso a potential contamination
source.

(p) "PWS" means a public water system affected by this
rule, as described in R309-605-1.

(q) "Surface water" means all water which is open to the
atmosphere and subject to surface runoff (see also R309-204-
5(1)).

(r) "Susceptibility" meansthe potentia for aPWSto draw
water contaminated above a demonstrated background water
quality concentration through any combination of thefollowing
pathways: geologic strata and overlying soil, direct discharge,
overlandflow, upgradient water, cracks/fissuresin or open areas
of the surface water intake and/or the pipe/conveyance between
the intake and the water distribution system. Susceptibility is
determined at the point immediately preceding treatment or, if
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no treatment is provided, at the entry point to the system.

(s) "Watershed" means the topographic boundary, up to
the state's border, that is the perimeter of the catchment basin
that provides water to the intake structure.

R309-605-4. | mplementation.

(1) Existing Surface Water Sources - Each PWS shall
submit aDrinking Water Source Protection (DWSP) Plantothe
Division of Drinking Water (Division) in accordance with
R309-605-7 for each of its existing surface water sources
according to the following schedule.

TABLE
Schedule for DWSP Plan Submittal

Population served DWSP Plans
by PWS due by

Greater than 10,000
3,300 to 10,000
Fewer than 3,300

December 31, 2001
May 6, 2002
May 6, 2003

(2) New surface water sources - Each PWS shall submit a
Preliminary Evaluation Report (PER) in accordance with R309-
605-9 for each of itsnew surface water sourcesto the Executive
Secretary.

R309-605-5. Exceptions.

(1) Exceptionsto the requirements of R309-605 or parts
thereof may be granted by the Executive Secretary to aPWSif,
due to compelling factors (which may include economic
factors), a PWS is unable to comply with these requirements,
and the granting of an exception will not result in an
unreasonablerisk to health.

(2) The Executive Secretary may prescribe a schedule by
which the PWS must come into compliance with the
requirements of R309-605.

R309-605-6. Designated Person.

(1) Each PWS shall designate a person responsible for
demonstrating the PWS's compliance with these rules. A
designated person shall be appointed and reported inwriting to
the Executive Secretary by each PWS within 180 days of the
effective date of R309-605. The name, address and telephone
number of the designated person shall be included in each
DWSP Plan and PER that is submitted to the Executive
Secretary, and in al other correspondence with the Division.

(2) Each PWS shall notify the Executive Secretary in
writing within 30 days of any changes in the appointment of a
designated person.

R309-605-7. Drinking Water Sour ceProtection (DWSP) for
Surface Sour ces.

(1) DWSP Plans

Each PWS shall develop, submit, and implement a

DWSP Plan for each of its surface water sources of drinking
water.

(i) Recognizing that more than one PWS may jointly use
a source from the same or nearby diversions, the Executive
Secretary encouragescollaboration among such PWSswithjoint
use of a source in the development of a DWSP plan for that
source. PWSswho jointly submit an acceptable DWSP plan per
R309-605-7 for one surface water source above common
point(s) of diversion, will be considered to have met the
requirement of R309-605-7(1)(a). The deadline from R309-
605-4(1) that would apply to such a collaboration would be
associated with the largest population served by the individual
parties to the agreement.

(b) Required Sections for DWSP Plans - DWSP Plans
should be developed in accordance with the " Standard Report
Format for Surface Sources'. This document may be obtained

from the Division. DWSP Plans must include the following
eight sections:

(i) DWSP Delineation Report - A DWSP Delineation
Report in accordance with R309-605-7(3) isthefirst section of
aDWSP Plan.

(i)  Susceptibility Analysis and Determination - A
susceptibility analysis and determination in accordance with
R309-605-7(4) is the second section of a DWSP report.

(iif) Management Program to Control Each Preexisting
Potential Contamination Source - Land management strategies
to control each not adequately controlled preexisting potential
contamination source in accordance with R309-605-7(5) isthe
third section of a DWSP Plan.

(iv) Management Program to Control or Prohibit Future
Potential Contamination Sources- Land management strategies
for controlling or prohibiting future potential contamination
sources is the fourth section of a DWSP Plan. This must bein
accordance with R309-605-7(6), must be consistent with the
genera provisions of this rule, and implemented to an extent
alowed under the PWS's authority and jurisdiction.

(v) Implementation Schedule - The implementation
scheduleisthe fifth section of a DWSP Plan. Each PWS shall
devel op astep-by-stepimplementation schedulewhichlistseach
of its proposed land management strategies with an
implementation date for each strategy.

(vi) Resource Evaluation - The resource evaluation isthe
sixth section of a DWSP Plan. Each PWS shall assess the
financial and other resources which may be required for it to
implement each of its DWSP Plans and determine how these
resources may be acquired.

(vii) Recordkeeping - Recordkeeping is the seventh
section of aDWSP Plan. Each PWS shall document changesin
each of its DWSP Plans as they are updated to show significant
changesin conditionsin the protection zones. AsaDWSP Plan
is executed, the PWS shall document any land management
strategiesthat areimplemented. These documents may include
any of the following: ordinances, codes, permits, memoranda
of understanding, public education programs, and so forth.

(viii) Public Notification - A method for, schedulefor and
example of the means for notifying the public water system's
customers and consumers regarding the drinking water source
water assessment and the results of that assessment is the last
section of a DWSP plan. This must be in accordance with
R309-605-7(7).

(ix) Existingwatershed or resource management plans- In
lieu of someor all of thereport sections described in R309-605-
7(1)(b), the PWS may submit watershed or resource
management plans that in whole or in pat meet the
requirements of thisrule. Such plans shall be submitted to the
Executive Secretary with a cover letter that fully explains how
they meet the requirements of the current DWSP rules. Any
required section described in R309-605-7(1)(b) that is not
covered by thewatershed or resource management plan must be
addressed and submitted jointly. The watershed or resource
management plans will be subject to the same review and
approval process as any other section of the DWSP plan.

(c) DWSP Plan Administration - DWSP Plans shall be
submitted, corrected, retained, implemented, updated, and
revised according to the following:

(i) Submitting DWSP Plans - Each PWS shall submit a
DWSP Plan to the Executive Secretary in accordance with the
schedulein R309-605-4(2) for each of its surface water sources
of drinking water (a joint development and submittal of a
DWSP plan is acceptable for PWSs with the joint use of a
source, per R309-605-7(1)(a)(i).)

(ii) Correcting Deficiencies - Each PWS shall correct any
deficienciesin adisapproved DWSP Plan and resubmit it to the
Executive Secretary within 90 days of the disapproval date.

(iii) Retaining DWSP Plans- Each PWSshall retainonits
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premises a current copy of each of its DWSP Plans. DWSP
Plans shall be made available to the public upon request.

(iv) Implementing DWSP Plans - Each PWS shall begin
implementing each of its DWSP Plans in accordance with its
schedule in R309-605-7(1)(b)(v), within 180 days after
submittal if they arenot disapproved by the Executive Secretary.

(v) Updating and Resubmitting DWSP Plans - Each PWS
shall review and updateits DWSP Plans as often as necessary to
ensure that they show current conditions in the DWSP zones,
but at least annually after the original due date (see R309-605-
4(1)). Updated plans also document theimplementation of land
management strategies in the recordkeeping section. Updated
DWSP Plans will be resubmitted to the Executive Secretary
every six years from their original due date, which is described
in R309-605-4.

(vi) Revising DWSP Plans - Each PWS shall submit a
revised DWSP Plan to the Executive Secretary within 180 days
after the reconstruction or redevelopment of any surface water
source of drinking water which causes changes in source
construction, source development, hydrogeology, delineation,
potential contamination sources, or proposed land management
strategies.

(2) DWSP Plan Review.

(a) TheExecutive Secretary shall review each DWSP Plan
submitted by PWSs and "concur,” "conditionally concur” or
"disapprove” the plan.

(b) The Executive Secretary may "disapprove’ DWSP
Plans for good cause, including any of the following reasons:

(i) A DWSP Plan that is missing the delineation report or
any of the information and data required in it (refer to R309-
605-7(3));

(ii) Aninaccurate Susceptibility Analysisor aDWSP Plan
that is missing this report or any of the information required in
it (refer to R309-605-7(4));

(iii)  An inaccurate Prioritized Inventory of Potential
Contamination Sources or a DWSP Plan that is missing this
report or any of the information required in it (refer to R309-
605-7(4)(0));

(iv) Aninaccurate assessment of current controls (refer to
R309-605-7(4)(a)(iii)(B));

(v) A missing or incomplete Management Program to
Control Each Preexisting Potential Contamination Sourcewhich
has been assessed as "not adequately controlled" by the PWS
(refer to R309-605-7(5));

(vi) A missing or incomplete Management Program to
Control or Prohibit Future Potential Contamination Sources
(refer to R309-605-7(6));

(vii) A missing Implementation Schedule, Resource
Evaluation, Recordkeeping Section, or Contingency Plan (refer
to R309-605-7(1)(b)(v-vii) and R309-605-9);

(viii) A missing or incomplete Public Notification Section
(refer to R309-605-7(7).

(c) If the Executive Secretary conditionally concurs with
a DWSP Plan, the PWS must implement the conditions and
report compliance the next time the DWSP Plan is due and
submitted to the Executive Secretary.

(3) Ddlineation of Protection Zones

(@) Thedelineation section of the DWSP plan for surface
water sources may be obtained from the Division upon request.
A delineation section prepared and provided by the Division
would become the first section of the submittal from the PWS.
The delineation section provided by the Division will consist of
a map or maps showing the limits of the zones described in
R309-605-7(3)(b)(i-iv), and will include an inventory of
potential contamination sources on record in the Division's
Geographic Information System.

(b) Alternatively, the PWS may provide their own
delineation report. Such a submittal must either describe the
zonesasdefinedin R309-605-7(3)(b)(i-iv), or must comply with

the requirements and definitions of R309-605-7(3)(c). The
delineation report must include a map or maps showing the
extent of the zones.

(i) Zonel:

(A) Streams, rivers and canals: zone 1 encompasses the
areaon both sides of the source, 1/2 mile on each side measured
laterally from the high water mark of the source (bank full), and
from 100 feet downstream of the POD to 15 miles upstream, or
to the limits of the watershed or to the state line, whichever
comes first. If a natural stream or river is diverted into an
uncovered canal or aqueduct for the purpose of delivering water
to asystem or awater treatment facility, that entire canal will be
considered to be part of zone 1, and the 15 mile measurement
upstream will apply to the stream or river contributing water to
the system from the diversion.

(B) Reservoirsor lakes: zonelisconsidered to bethearea
1/2 milefrom the high water mark of the source. Any stream or
river contributing to the lake/reservoir will beincluded in zone
1 for adistance of 15 miles upstream, and 1/2 mile laterally on
both sides of the source. If a reservoir is diverted into an
uncovered canal or aqueduct for the purpose of delivering water
toasystemor awater treatment facility, that entire cana will be
considered to be part of zone 1, and the 15 mile measurement
upstreamwill apply to thereservoir and tributaries contributing
water to the system.

(ii) Zone 2: Zone 2 is defined as the area from the end of
zone 1, and an additional 50 miles upstream (or to the limits of
the watershed or to the state line, whichever comes first), and
1000 feet on each side measured from the high water mark of
the source.

(iii) Zone3: Zone 3 isdefined asthe areafrom the end of
zone 2 to the limits of the watershed or to the state line,
whichever comesfirst, and 500 feet on each side measured from
the high water mark of the source.

(iv) Zone4: Zone4 isdefined asthe remainder of thearea
of thewatershed (up to the stateline, if applicable) contributing
to the source that does not fall within the boundaries of zones 1
through 3.

(V) Specia case delineations:

(A) Basin Transfer PODs. Where water supplies are
received from basin transfers, the water from the extraneous
basin will be treated as a separate source, and will be subject to
itsown DWSP plan, starting from zone 1 at the secondary POD.

(c) If the PWSisableto demonstrate that a different zone
configuration is more protective than those defined in R309-
605-7(3)(b), that different configuration may be used upon prior
review and approval by the Executive Secretary. An
explanation of the method used to obtain and establish the
dimensions of the zones must be provided. The delineation
report must include a map or maps showing the extent of the
zones. The entire watershed boundary contributing to a source
must be included in the delineation.

(4) Susceptibility Analysis and Determination:

(a) Susceptibility Analysis:

(i) Structura integrity of the intake: The PWS will
evaluate the structura integrity of the intake to ensure
compliance with the existing source development rule (R309-
204-5) on a pass or fal basis. The passfail rating will be
determined by whether the intake meets minimum rule
requirements, and whether the physical condition of the intake
is adequate to protect the intake from contamination events.
Theintegrity evaluation includes any portion of the conveyance
from the point of diversion to the distribution systems that is
open to the atmosphere or is otherwise vulnerable to
contamination, including distribution canals, etc.

(ii) Sensitivity of Natural Setting: The PWS will evaluate
the sengitivity of the source based on physiographic and/or
hydrogeologic factors. Factors influencing sensitivity may
include any natural or man-made feature that increases or
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decreasesthelikelihood of contamination. Sensitivity does not
address the question of whether contamination is present in the
watershed or recharge area.

(i) Assessment of management of potential contamination
SOUrCes:

(A) Potentia Contamination Source Inventory

() Each PWS shdl identify and list all potentia
contamination sources within DWSP zones 1, 2 and 3, as
applicableforindividual sources. Thenameand addressof each
non-residential potential contamination source is required, as
well as a list of the chemical, biological, and/or radiological
hazards associated with each potential contamination source.
Additionally, each PWS shall identify each potential
contamination source asto itslocationin zoneone, two, or three
and plot it on the map required in R309-605-7(3)(aand b). The
PWS may rely on the inventory provided by the Division for
zone 4.

(I) List of Potential Contamination Sources - A List of
Potential Contamination Sources may be obtained from the
Division. Thislist may be used by PWSs as an introduction to
inventorying potential contamination sources within their
DWSP zones. Thelist is not intended to be all-inclusive.

(1) Refining, Expanding, Updating, and Verifying
Potential Contamination Sources - Each PWS shall update its
list of potential contamination sources to show current
conditions within DWSP zones according to R309-605-
7(1)(c)(v). This includes adding potential contamination
sourceswhich have moved into DWSP zones, del eting potential
contamination sources which have moved out, improving
available data about potential contamination sources, and all
other appropriate refinements.

(B) Identification and Assessment of Controls: The PWS
will identify and assess the hazards a each potential
contamination source, including thosein theinventory provided
by the Division that are located in zone 4, as "adequately
controlled" or "not adequately controlled".

() If controls are not identified, the potential
contamination source will be considered "not adequately
controlled.”  Additionally, if the hazards at a potential
contamination source cannot be or are not identified, the
potential contamination source must be assessed as "not
adequately controlled.”

(I1) Types of controls: For each hazard deemed to be
controlled, one of the following controls shall be identified:
regulatory, best management/pollution prevention, or physical
controls.  Negligible quantities of contaminants are also
considered a control. The assessment of controls will not be
considered complete unless the controls are completely
evaluated and discussed in the DWSP report, using the
following criteria

Regulatory Controls- Identify the enforcement agency and
verify that the hazard is being regulated by them; cite and/or
quote applicable referencesin the regulation, rule or ordinance
which pertain to controlling the hazard; explain how the
regulatory controls affect the potential for surface water
contamination; assess the hazard; and set a date to reassess the
hazard. For assistancein identifying regulatory controls, refer to
the "Source Protection User's Guide" Appendix D for alist of
government agencies and the programs they administer to
control potential contamination sources. This guide may be
obtained from the Division.

Best Management/Pollution Prevention Practice Control s-
List thespecific best management/poll ution prevention practices
which have been implemented by potential contamination
source management to control the hazard and indicate that they
are willing to continue the use of these practices; explain how
these practices affect the potential for surface water
contamination; assess the hazard; and set a date to reassess the
hazard.

Physical Controls- Describethe physical control(s) which
have been constructed to control the hazard; explain how these
controls affect the potential for contamination; assess the
hazard; and set a date to reassess the hazard.

Negligible Quantity Control - Identify the quantity of the
hazard that is being used, disposed, stored, manufactured,
and/or transported; explain why this amount is a negligible
quantity; assessthe hazard; and set adateto reassessthe hazard.

()] PWSs may assess controls on Potentia
Contamination Sources collectively, when the Potentia
Contamination Sourceshavesimilar characteristics, or whenthe
Potential Contamination Sources are clustered geographically.
Examplesmay include, but are not limited to, abandoned mines
that are part of the same mining districts, underground storage
tanksthat are in the same zone, or leaking underground storage
tanksin the same city. However, care should be taken to avoid
collectively assessing Potential Contamination Sources to the
extent that the assessmentshecomemeaningless. The Executive
Secretary may require an individual assessment for a Potential
Contamination Source if the Executive Secretary determines
that the collective assessment does not adequately assess
controls.

(C) A potential contamination sourcewhichiscovered by
apermit or approval under one of theregulatory programslisted
below shall be considered to be adequately controlled unless
otherwise determined by the Executive Secretary. The PWS
must provide documentation establishing that the Potential
Contamination Sourceiscovered by theregul atory program. For
al other state regulatory programs, the PWS's assessment is
subject to review by the Executive Secretary; as a result, a
PWS's DWSP Plan may be disapproved if the Executive
Secretary does not concur with its assessment(s).

(I) The Utah Ground-Water Quality Protection program
established by Section 19-5-104 and Rule R317-6;

(1) Closureplansor Part B permitsunder authority of the
Resource Conservation and Recovery Act (RCRA) of 1984
regarding the monitoring and treatment of ground-water;

(I11) The Utah Pollutant Discharge Elimination System
(UPDES) established by Section 19-5-104 and Rule R317-8; at
the discretion of the PWS, this may include Confined Animal
feeding Operations/Animal Feeding Operations (CAFO/AFO)
assessed under the Utah DWQ CAFO/AFO Strategy.

(IV) TheUnderground Storage Tank Program established
by Section 19-6-403 and Rules R311-200 through R311-208;
and

(V) theUnderground I njection Control (UIC) Programfor
classes |-1V established by Sections 19-5-104 and 40-6-5 and
Rules R317-7 and R649-5.

(b) Susceptibility determination:

(i) The PWSwill assess the drinking water source for its
susceptibility relative to each potential contamination source.
The determination will be based on the following four factors:
1) the structural integrity of the intake, 2) the sensitivity of the
natural setting, 3) whether a Potential Contamination Sourceis
considered controlled or not, and 4) how the first three factors
are interrelated. The PWS will provide an explanation of the
method or judgement used to weigh the first three factors
against each other to determine susceptibility.

(ii) Additionally, each drinking water source will be
assessed by the PWS for its overall susceptibility to potential
contamination events. This will result in a qualitative
assessment of the susceptibility of the drinking water source to
contamination. Thisassessment of overall susceptibility allows
the PWS and others to compare the susceptibility of one
drinking water source to another.

(ii1) Each surface water drinking water source in the state
of Utah isinitially considered to have a high susceptibility to
contamination, dueto theintrinsic unprotected nature of surface
water sources. An assumption of high susceptibility will be
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used by the Executive Secretary unless a PWS or a group of
PWSs demonstrates otherwise, per R309-605, and receives
concurrencefromthe Executive Secretary under R309-605-7(2).

(c) Prioritized Potential Contamination Source Inventory:
The PWS will prepare a prioritized inventory of potential
contamination sources based on the susceptibility
determinationsin R309-605-7(4)(b)(i). Theinventory will rank
potential contamination sources based on the degree of threat
posed to the drinking water source as determined in R309-605-
7(4)(b)(). B

(5) Management Program to Control Each Preexisting
Potential Contamination Source.

a) PWSs are not required to plan and implement land
management strategies for potential contamination source
hazards that are assessed as "adequately controlled."

(b) Withthefirst submittal of the DWSP Plan, PWSsshall
include management strategies to reduce the risk of
contamination from, at a minimum, each of the three highest
priority uncontrolled Potential Contamination Sources in the
protection zones for the source. The Executive Secretary may
require land management strategies for additional Potential
Contamination Sources to assure adequate protection of the
source. A management plan may be for one specific Potential
Contamination Source (i.e., asewage lagoon discharging into a
stream), or for a group of similar or related Potentia
Contamination Sources that were assessed jointly under R309-
605-7(4)(a)(iii)(B)(111) (i.e., one management plan for septic
systems within one residentiad development would be
acceptable, and would count as one of the three Potential
Contamination Source management strategies).

PWSs shall plan land management strategies to control
preexisting uncontrolled potential contamination sources in
accordance with their existing authority and jurisdiction. Land
management strategi esmust be consi stent with the provisions of
R309-605, designed to control or reduce the risk of potential
contamination, and may be regulatory or non-regulatory. Land
management strategies must be implemented according to the
schedule required in R309-605-7(1)(b) (V).

(c) PWSs with overlapping protection zones may
cooperate in controlling a particular preexisting potential
contamination source if one PWS will agree to take the lead in
planning and implementing land management strategies. The
remaining PWS(s) will assess the preexisting potential
contamination source as "adequately controlled.”

(d) Ateachsix year cyclefor revising and resubmitting the
DWSP Plan, under the schedule in R309-605-7(1)(c)(v), the
PWS shall prioritize their inventory again, and shall propose a
management program to control preexisting Potential
Contamination Sources for the three highest priority Potential
Contamination Sources, which may include uncontrolled
Potential Contamination Sources not previously managed. The
PWS shall also continue exi sting management programs, unless
justification is provided that demonstrates that a Potential
Contamination Source that was previously managed is now
considered controlled.

(6) Management Program to Control or Prohibit Future
Potential Contamination Sources for Existing Drinking Water
Sources.

() PWSsshall plan land management strategiesto control
or prohibit future potential contamination sources within each
of its DWSP zones consistent with the provisions of R309-605
and to the extent allowed under its authority and jurisdiction.
Land management strategies must be designed to control or
reducetherisk of potentia contaminationand may beregulatory
or non-regulatory. Additionally land management strategies
must be implemented according to the schedule required in
R309-605-7(1)(b)(v).

(b) Protection areas may extend into neighboring cities,
towns, and counties. Since it may not be possible for some

PWSsto enact regul atory land management strategiesoutside of
their jurisdiction, except for municipalities as described below,
it is recommended that these PWSs contact their neighboring
cities, towns, and counties to see if they are willing to
implement protective ordinances to prevent surface water
contamination under joint management agreements.

(c) Cities and towns have extraterritoria jurisdiction in
accordance with Section 10-8-15 of the Utah Code Annotated
to enact ordinances to protect a stream or "source” from which
their water istaken... " for 15 miles above the point from which
it is taken and for a distance of 300 feet on each side of such
stream...."

(d) Zoning ordinances are an effective means to control
potentia contamination sources that may want to move into
protection areas. They allow PWSs to prohibit facilities that
would discharge contaminants directly to surface water. They
aso alow PWSsto review plans from potential contamination
sources to ensure there will be adequate spill protection and
waste disposal procedures, etc. If zoning ordinances are not
used, PWSs must establish a plan to contact potentia
contamination sourcesindividually asthey moveinto protection
areas, identify and assess their controls, and plan land
management strategiesif they are not adeguately controlled.

(7) Public Natification:

Within their DWSP report, each PWS shall specify the
method and schedule for notifying their customers and
consumers that an assessment of their surface water source has
been completed and what the results of that assessment are.
Each PWS shall provide the proposed public notification
material as an appendix to the DWSP report. The public
notification material shall include a discussion of the general
geologic and physical setting of the source, the sensitivity of the
setting, general types of potential contamination sourcesin the
area, how susceptible the drinking water source is to potential
contamination and a map showing the location of the drinking
water source and generalized areas of potential concern (itisnot
mandatory to show thelocation of the intake itself). The public
notification material will be in plain English. The purpose of
this public notification is to advise the public regarding how
susceptible their drinking water source is to potentid
contamination sources. Examples of means of notifying the
public, and examplesof acceptablepublic notification materials,
are available from the Division. The public notification
materials must be approved by the Executive Secretary prior to
distribution.

R309-605-8. DWSP for Ground-Water Sources Under the
Direct Influence of Surface Water Sour ces.

(1) DWSP for ground-water sources under the direct
influence of surfacewater sourceswill beaccomplished through
delineation of both the ground-water and surface water
contribution areas. The requirementsof R309-600 will apply to
the ground-water portion, and the requirements of R309-605
will apply to the surface water portion, except that the schedule
for such DWSP plans under this section will be based on the
schedule shown in R309-605-4(1).

R309-605-9. New Surface Water Sources of Drinking
Water.

(1) Prior to constructing a new surface water source of
drinking water, each PWS shall develop a preliminary
evaluation report (PER) which demonstrates that the source
location has been chosen such that the number of uncontrolled
sourcesin zones 1 and 2 isminimized. If the source water isnot
currently classified as Class 1C under UAC R317-2, the PWS
must request such aclassification fromthe Water Quality Board
for zones 1 and 2. The PWS must also request that the source
water be categorized as High Quality Waters - Category 1 or 2
under UAC R317-2-3 (Antidegradation Policy), if applicable.
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In addition, engineering information in accordance with R309-
204-4 and R309-204-5 (genera sourcedevel opment and surface
water source devel opment requirements) must be submitted to
the Executive Secretary concurrent with the PER. A complete
DWSP planisrequired, one year after approval of the PER and
after construction of the source intake, following the
requirements of R309-605-7.

(2) Preliminary Evaluation Report (PER) for New Sources
of Drinking Water - PERs shall cover dl four zones. PERs
should be developed in accordance with the " Standard Report
Format for New Surface Sources." This document may be
obtained from the Division. PWSs shall include the following
four sectionsin each PER:

() Delineation Report for Estimated DWSP Zones - The
same requirements apply asin R309-605-7(3).

(b) Susceptibility Analysis and determination (including
inventory)- The same requirements apply asin R309-605-7(4).

(c) Land Use Map - A land use map which includes all
land within zones one and two and the primary use of the land
(residential, commercial, industrial, recreational, crops, animal
husbandry, etc). Existing maps or GIS data may be used to
satisfy this requirement.

(d) Documentation of Division of Water Quality
classification of source water - with reference to R317-2,
provide documentation of the classification of the sourcewaters
by the Water Quality Board/Division of Water Quality (seeaso
R309-605-9(1)), and of any associated petition for achangein
classification.

(3) DWSP Plan for New Sources of Drinking Water - The
PWSshall submitaDWSP Planin accordancewith R309-605-4
for any new surface water source of drinking water within one
year after thedate of the Executive Secretary's concurrencel etter
with the PER. In developing this DWSP Plan, PWSs shall
refine the information in the PER by applying any new
characteristics of the source.

R309-605-10. Contingency Plans.

PWSs shall submit a Contingency Plan which includes all
sources of drinking water (groundwater and surface water) for
their entirewater systemto the Executive Secretary concurrently
with the submission of their first DWSP Plan. The Contingency
Plan shall address emergency response, rationing, water supply
decontamination, and development of alternative sources.

KEY: drinking water, environmental health
August 27, 2001 19-4-104(1)(a)(iv)
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R313. Environmental Quality, Radiation Contral.
R313-25. License Requirements for Land Disposal of
Radioactive Waste - General Provisions.

R313-25-1. Purpose and Scope.

Therulesin this chapter establish procedures, criteria, and
termsand conditions upon which the Executive Secretary issues
licenses for the land disposal of wastes received from other
persons. The requirements of R313-25 are in addition to, and
not in substitution for, other applicable requirements of these
rules.

R313-25-2. Definitions.

Asused in R313-25, the following definitions apply:

"Active maintenance" means significant activity needed
during the period of institutional control to maintain a
reasonabl e assurance that the performance objectivesin R313-
25-19 and R313-25-20 are met. Active maintenance may
includethe pumping and treatment of water from adisposal unit,
the replacement of a disposal unit cover, or other episodic or
continuous measures. Active maintenance does not include
custodial activitieslike repair of fencing, repair or replacement
of monitoring equipment, revegetation, minor additions to soil
cover, minor repair of disposal unit covers, and general disposal
site upkeep.

"Buffer zone" means a portion of the disposal site that is
controlled by the licensee and that lies under the disposal units
and between the disposal units and the boundary of the site.

"Commencement of construction™ means clearing of land,
excavation, or other substantial action that could adversely
affect the environment of aland disposal facility. Thetermdoes
not mean disposal site exploration, necessary roadsfor disposal
siteexploration, boringsto determine foundation conditions, or
other preconstruction monitoring or testing to establish
background information related to the suitability of the disposal
site or the protection of environmental values.

"Custodial agency" means an agency of the government
designated to act on behalf of the government owner of the
disposal site.

"Disposal" means the isolation of wastes from the
biosphere by placing them in aland disposal facility.

"Disposal site" means that portion of a land disposal
facility which is used for disposa of waste. It consists of
disposal units and a buffer zone.

"Disposal unit" meansadiscrete portion of thedisposal site
into which waste is placed for disposal. For near-surface
disposal, the disposal unit may be atrench.

"Engineered barrier" meansaman-madestructureor device
intended to improve the land disposal facility's performance
under R313-25.

"Hydrogeol ogi ¢ unit" meansasoil or rock unit or zonethat
has a distinct influence on the storage or movement of ground
water.

"Inadvertent intruder" means a person who may enter the
disposal site after closure and engage in activities unrelated to
post closure management, such as agriculture, dwelling
construction, or other pursuits which could, by disturbing the
site, expose individuals to radiation.

"Intruder barrier" meansasufficient depth of cover over the
waste that inhibits contact with waste and helps to ensure that
radiation exposures to an inadvertent intruder will meet the
performance objectives set forth in R313-25, or engineered
structures that provide equivalent protection to the inadvertent
intruder.

"Land disposa facility" means the land, buildings and
structures, and equipment which are intended to be used for the
disposal of radioactive waste.

"Monitoring" means observing and making measurements
to provide data to evaluate the performance and characteristics
of the disposal site.

"Near-surface disposa facility" means a land disposal
facility in which waste is disposed of within approximately the
upper 30 meters of the earth's surface.

"Siteclosureand stabilization" meansthoseactionsthat are
taken upon completion of operations that prepare the disposal
sitefor custodial care, and that assure that the disposal site will
remain stable and will not need ongoing active maintenance.

"Stability" means structural stability.

"Surveillance" means monitoring and observation of the
disposal site to detect needs for maintenance or custodial care,
to observe evidence of intrusion, and to ascertain compliance
with other license and regulatory requirements.

"Treatment" means the stabilization or the reduction in
volume of waste by a chemical or a physical process.

"Waste" means those low-level radioactive wastes as
defined in Section 19-3-102 that are acceptable for disposal in
aland disposal facility. For the purposes of thisdefinition, low-
level waste has the same meaning as it does in the Low-Level
Radioactive Waste Policy Act, Pub.L. 96-573, 94 Stat. 3347,
thus, the term denotes radioactive waste not classified as high-
level radioactive waste, transuranic waste, spent nuclear fuel,
waste does not mean byproduct material asdefinedin42 U.S.C.
2011(e)(2) of the Atomic Energy Act, uranium or thorium
tailings and waste.

R313-25-3. Pre-licensing Plan Approval Criteriafor Siting
of Commer cial Radioactive Waste Disposal Facilities.

(1) Personsproposing to construct or operate commercial
radioactive waste disposal facilities, including waste
incinerators, shall obtain a plan approval from the Executive
Secretary before applying for alicense. Plans shall meet the
siting criteriaand plan approval requirements of Section R313-
25-3.

(2) Thesiting criteria and plan approval requirementsin
R313-25-3 apply to prelicensing plan approval applications.

(3) Treatment and disposal facilities, including commercial
radioactive waste incinerators, shall not be located:

(&) within or underlain by:

(i) national, state, and county parks, monuments, and
recreation areas; designated wilderness and wilderness study
areas; wild and scenic river areas;

(ii) ecologically and scientifically significant natural areas,
including wildlife management areas and habitats for listed or
proposed endangered species as designated by federal law;

(iii) 100 year floodplains;

(iv) areas 200 feet distant from Holocene faullts;

(v) underground mines, salt domes and salt beds;

(vi) dam failureflood aress;

(vii) areas subject to landdide, mud flow, or other earth
movement, unless adverse impacts can be mitigated,;

(viii) farmlands classified or evauated as "prime",
"unique", or of "statewide importance" by the U.S. Department
of Agricultura Soil Conservation Service under the Prime
Farmland Protection Act;

(ix) areas five miles distant from existing permanent
dwellings, residential areas, and other habitable structures,
including schools, churches, and historic structures;

(x) areasfive miles distant from surface watersincluding
intermittent streams, perennial streams, rivers, lakes, reservoirs,
and wetlands;

(xi) areas 1000 feet distant from archeological sites to
which adverse impacts cannot reasonably be mitigated,;

(xii) recharge zones of aquifers containing ground water
which has a total dissolved solids content of less than 10,000
mg/l; or

(xiii) drinkingwater source protection areasdesignated by
the Utah Drinking Water Board;

(b) inareas:

(i) aboveor underlain by aquiferscontaining ground water
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which has atotal dissolved solids content of less than 500 mg/I
and which aquifers do not exceed state ground water standards
for pollutants;

(ii) above or underlain by aguifers containing ground
water which has a total dissolved solids content between 3000
and 10,000 mg/l when the distance from the surface to the
ground water islessthan 100 ft.;

(iii) areas of extensive withdrawal of water, mineral or
energy resources.

(iv) above or underlain by weak and unstable soils,
including soils that lose their ability to support foundations as
aresult of hydrocompaction, expansion, or shrinkage;

(v) above or underlain by karst terrains.

(4) Commercia radioactive waste disposal facilities may
not belocated within adistanceto existing drinking water wells
and watersheds for public water supplies of five years ground
water travel time plus 1000 feet.

(5) The plan approva siting application shall include
hydraulic conductivity and other information necessary to
estimate adequately the ground water travel distance.

(6) The plan approval siting application shall include the
results of studies adequate to identify the presence of ground
water aquifersin the area of the proposed site and to assess the
quality of the ground water of al aquifersidentified in the area
of the proposed site.

(7) Emergency response and safety.

a) Theplan approval siting application shall demonstrate
the availability and adequacy of services for on-site
emergencies, including medical and fire response. The
application shall provide written evidence that the applicant has
coordinated on-site emergency response plans with the local
emergency planning committee (LEPC).

(b) The plan approval siting application shall include a
comprehensive plan for responding to emergencies at the site.

(c) The plan approval siting application shall show
proposed routes for transportation of radioactive wastes within
the state. The plan approval siting application shall addressthe
transportation means and routes available to evacuate the
population at risk in the event of on-site accidents, including
spills and fires.

(8) The plan approva siting application shall provide
evidencethat if the proposed disposal siteison land not owned
by state or federal government, that arrangements have been
made for assumption of ownership in fee by a state or federal
agency.
(9) Siting Authority. The Executive Secretary recognizes
that Titles 10 and 17 of the Utah Code give cities and counties
authority for local use planning and zoning. Nothing in R313-
25-3 precludes cities and counties from establishing additional
requirements as provided by applicable state and federal law.

R313-25-4. License Required.

(1) Persons shall not receive, possess, or dispose of waste
at aland disposal facility unless authorized by alicense issued
by the Executive Secretary pursuant to R313-25 and R313-22.

(2) Persons shall file an application with the Executive
Secretary pursuant to R313-22-32 and obtain a license as
provided in R313-25 before commencement of construction of
aland disposal facility. Failure to comply with this requirement
may be grounds for denial of a license and other penalties
established by law and rules.

R313-25-5. Content of Application.

In addition to the requirements set forth in R313-22-33, an
application to receive from others, possess, and dispose of
wastes shall consist of general information, specific technical
information, institutional information, and financial information
as set forth in R313-25-6 through R313-25-10.

R313-25-6. General Information.

The genera information shall include the following:

(1) identity of the applicant including:

(@ the full name, address, telephone number, and
description of the business or occupation of the applicant;

(b) if the applicant is a partnership, the names and
addresses of the partners and the principal location where the
partnership does business;

(c) if the applicant is a corporation or an unincorporated
association;

(i) the state whereit isincorporated or organized and the
principal location where it does business; and

(i) the names and addresses of its directors and principal
officers; and

(d) if the applicant is acting as an agent or representative
of another person in filing the application, the applicant shall
provide, with respect to the other person, information required
under R313-25-6(1).

(2) Quadlifications of the applicant shall include the
following;

(@) the organizationa structure of the applicant, both
offsite and onsite, including a description of lines of authority
and assignments of responsibilities, whether in the form of
administrative directives, contract provisions, or otherwise;

(b) the technical qualifications, including training and
experience of the applicant and members of the applicant's staff,
to engage in the proposed activities. Minimum training and
experience requirements for personnel filling key positions
described in R313-25-6(2)(a) shall be provided;

(c) a description of the applicant's personnel training
program; and

(d) the plan to maintain an adequate complement of
trained personnel to carry out waste receipt, handling, and
disposal operationsin a safe manner.

(3) A description of:

(a) thelocation of the proposed disposd site;

(b) the general character of the proposed activities;

(c) the types and quantities of waste to be received,
possessed, and disposed of;

(d) plansfor use of the land disposal facility for purposes
other than disposal of wastes; and

(e) the proposed facilities and equipment; and

(4) proposed schedulesfor construction, receipt of waste,
and first emplacement of waste at the proposed land disposal
facility.

R313-25-7. Specific Technical Information.

Theapplicationshall includecertaintechnical information.
The following information is needed to determine whether or
not the applicant can meet the performance objectives and the
applicable technical requirements of R313-25:

(1) A description of the natural and demographic disposal
sitecharacteristicsshall be based on and determined by disposal
site selection and characterization activities. The description
shall include geologic, geochemical, geotechnical, hydrologic,
ecologic, archaeologic, meteorologic, climatologic, and biotic
features of the disposal site and vicinity.

(2) Descriptionsof the design features of theland disposal
facility and of the disposal units for near-surface disposal shall
include those design features related to infiltration of water;
integrity of covers for disposal units; structural stability of
backfill, wastes, and covers; contact of wastes with standing
water; disposal site drainage; disposa site closure and
stabilization; elimination to the extent practicable of long-term
disposal site maintenance; inadvertent intrusion; occupational
exposures; disposal sitemonitoring; and adequacy of the size of
the buffer zone for monitoring and potential mitigative
measures.

(3) Descriptions of the principal design criteria and their
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relationship to the performance objectives.

(4) Descriptions of the natural events or phenomena on
which the design is based and their relationship to the principal
design criteria.

(5) Descriptions of codes and standards which the
applicant has applied to the design, and will apply to
construction of the land disposal facilities.

(6) Descriptions of the construction and operation of the
land disposal facility. The description shal include as a
minimum the methods of construction of disposal units; waste
emplacement; the proceduresfor and areas of waste segregation;
types of intruder barriers; onsite traffic and drainage systems;
survey control program; methodsand areasof wastestorage; and
methodsto control surface water and ground water accessto the
wastes. The description shall aso include a description of the
methods to be employed in the handling and disposal of wastes
containing chelating agentsor other non-radiol ogical substances
which might affect meeting the performance obj ectivesof R313-
25

(7) A description of the disposa site closure plan,
including those design features which are intended to facilitate
disposal site closures and to eliminate the need for active
mai ntenance after closure.

(8) Identification of the known natural resources at the
disposal site whose exploitation could result in inadvertent
intrusion into the wastes after removal of active institutional
control.

(9) Descriptions of the kind, amount, classification and
specifications of the radioactive material proposed to be
received, possessed, and disposed of at theland disposal facility.

(10) Descriptions of quality assurance programs, tailored
to low-level waste disposal, including audit and managerial
controls, for the determination of natura disposal site
characteristics and for quality control during the design,
construction, operation, and closure of theland disposal facility
and the receipt, handling, and emplacement of waste.

(11) A description of the radiation safety program for
control and monitoring of radioactive effluents to ensure
compliance with the performance objective in R313-25-19 and
monitoring of occupational radiation exposure to ensure
compliance with the requirements of R313-15 and to control
contamination of personnel, vehicles, equi pment, buildings, and
the disposal site. The applicant shall describe procedures,
instrumentation, facilities, and equipment appropriate to both
routine and emergency operations.

(12) A description of the environmental monitoring
program to provide data and to evaluate potential health and
environmental impacts and the plan for taking corrective
measures if migration is indicated.

(13) Descriptionsof the administrative proceduresthat the
applicant will apply to control activities at the land disposal
facility.

(14) A description of the facility electronic recordkeeping
system as required in R313-25-33.

R313-25-8. Technical Analyses.

The specific technical information shall aso include the
following analyses needed to demonstrate that the performance
objectives of R313-25 will be met:

(1) Anayses demonstrating that the genera population
will beprotected from rel eases of radioactivity shall consider the
pathways of air, soil, ground water, surface water, plant uptake,
and exhumation by burrowing animals. The analyses shall
clearly identify and differentiate between therol es performed by
the natural disposal site characteristics and design features in
isolating and segregating the wastes. The analyses shall clearly
demonstrate a reasonable assurance that the exposures to
humans from the release of radioactivity will not exceed the
limits set forth in R313-25-19.

(2) Analyses of the protection of inadvertent intruders
shall demonstrate a reasonable assurance that the waste
classification and segregation requirementswill be met and that
adequate barriers to inadvertent intrusion will be provided.

(3) Anaysis of the protection of individuals during
operations shall include assessments of expected exposures due
to routine operations and likely accidents during handling,
storage, and disposa of waste. The analysis shal provide
reasonabl e assurance that exposures will be controlled to meet
the requirements of R313-15.

(4) Analyses of thelong-term stability of the disposal site
shall be based upon analyses of active natural processes
including erosion, mass wasting, slope failure, settlement of
wastes and backfill, infiltration through covers over disposa
areas and adjacent soils, and surface drainage of the disposal
site. Theanaysesshall provide reasonabl e assurancethat there
will not be a need for ongoing active maintenance of the
disposal site following closure.

R313-25-9. Ingtitutional Information.

The ingtitutional information submitted by the applicant
shall include:

(1) A certification by the federal or state agency which
owns the disposal site that the agency is prepared to accept
transfer of the license when the provisions of R313-25-16 are
met and will assume responsibility for institutional control after
site closure and for post-closure observation and maintenance.

(2) Evidence, if the proposed disposal siteison land not
owned by the federal or a state government, that arrangements
have been made for assumption of ownership in fee by the
federal or a state agency.

R313-25-10. Financial Information.

This information shall demonstrate that the applicant is
financially qualified to carry out the activities for which the
license is sought. The information shall meet other financia
assurance requirements of R313-25.

R313-25-11. Requirementsfor Issuance of a License.

A licensefor thereceipt, possession, and disposal of waste
containing radioactive material will beissued by the Executive
Secretary upon finding that:

(1) the issuance of the license will not constitute an
unreasonabl e risk to the health and safety of the public;

(2) the applicant is qualified by reason of training and
experience to carry out the described disposal operationsin a
manner that protects health and minimizes danger to life or
property;

(3) theapplicant's proposed disposal site, disposal design,
land disposal facility operations, including equipment, facilities,
and procedures, disposal site closure, and post-closure
institutional control, are adequate to protect the public health
and safety as specified in the performance objectives of R313-
25-19;

(4) the applicant's proposed disposal site, disposal site
design, land disposal facility operations, including equipment,
facilities, and procedures, disposal siteclosure, and post-closure
institutional control are adequate to protect the public heath
and safety in accordance with the performance objectives of
R313-25-20;

(5) the applicant's proposed land disposal facility
operations, including equipment, facilities, and procedures, are
adequate to protect the public health and safety in accordance
with R313-15;

(6) the applicant's proposed disposa site, disposa site
design, land disposal facility operations, disposa site closure,
and post-closure ingtitutional control plans are adequate to
protect the public health and safety in that they will provide
reasonabl e assurance of the long-term stability of the disposed
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waste and the disposal site and will eliminate to the extent
practicable the need for continued maintenance of the disposal
site following closure;

(7) the applicant's demonstration provides reasonable
assurance that the requirements of R313-25 will be met;

(8) the applicant's proposa for institutional control
provides reasonabl e assurance that control will be provided for
the length of time found necessary to ensure the findings in
R313-25-11(3) through (6) and that the ingtitutional control
meets the requirements of R313-25-28.

(9) the financial or surety arrangements meet the
requirements of R313-25.

R313-25-12. Conditions of Licenses.

(1) Alicenseissued under R313-25, or aright thereunder,
may not be transferred, assigned, or disposed of, either
voluntarily or involuntarily, directly or indirectly, through
transfer of control of the license to a person, unless the
Executive Secretary finds, after securing full information, that
thetransfer isin accordancewith the provisions of the Radiation
Control Act and Rules and gives his consent in writing in the
form of alicense amendment.

(2) The Executive Secretary may require the licensee to
submit written statements under oath.

(3) The license will be terminated only on the full
implementation of thefinal closure plan, including post-closure
observation and maintenance, as approved by the Executive
Secretary.

(4) Thelicensee shall submit to the provisions of the Act
now or hereafter in effect, and to al findings and orders of the
Executive Secretary. Thetermsand conditionsof thelicenseare
subject to amendment, revision, or modification, by reason of
amendments to, or by reason of rules, and orders issued in
accordance with the terms of the Act and these rules.

(5) Personslicensed by the Executive Secretary pursuant
to R313-25 shall confine possession and use of the materialsto
the locations and purposes authorized in the license.

(6) The licensee shall not dispose of waste until the
Executive Secretary hasinspected the land disposal facility and
has found it to conform with the description, design, and
construction described in the application for alicense.

(7) The Executive Secretary may incorporate, by rule or
order, into licenses at the time of issuance or theredfter,
additional requirements and conditions with respect to the
licensee's receipt, possession, and disposal of waste as the
Executive Secretary deems appropriate or necessary in order to:

(a) protect health or to minimizedanger to life or property;

(b) require reports and the keeping of records, and to
provide for inspections of licensed activities as the Executive
Secretary deems necessary or appropriate to effectuate the
purposes of the Radiation Control Act and Rules.

(8) The authority to dispose of wastes expires on the
expiration date stated in the license. An expiration date on a
license applies only to the above ground activities and to the
authority to dispose of waste. Failureto renew thelicense shall
not relieve the licensee of responsibility for implementing site
closure, post-closure observation, and transfer of the licenseto
the site owner.

R313-25-13. Application for Renewal or Closure.

(1) Anapplicationfor renewal or anapplicationfor closure
under R313-25-14 shall befiled at least 90 days prior to license
expiration.

(2) Applications for renewal of alicense shall befiledin
accordance with R313-25-5 through 25-10. Applications for
closure shal be filed in accordance with R313-25-14.
Information contained in previous applications, statements, or
reportsfiled with the Executive Secretary under the license may
be incorporated by reference if the references are clear and

specific.

(3) Ifalicenseehasfiled an application in proper form for
renewal of alicense, thelicense shall not expire unlessand until
the Executive Secretary has taken fina action to deny
application for renewal.

(4) In evaluating an application for license renewal, the
Executive Secretary will apply the criteriaset forthin R313-25-
11.

R313-25-14. Contents of Application for Site Closure and
Stabilization.

(1) Prior to fina closure of the disposal site, or as
otherwisedirected by the Executive Secretary, thelicensee shall
submit an application to amend the license for closure. This
closure application shall include a final revision and specific
details of the disposal site closure plan included in the original
license application submitted and approved under R313-25-
7(7). The plan shall include the following:

(a) additiona geologic, hydrologic, or other datapertinent
to the long-term containment of emplaced wastes obtained
during the operational period,;

(b) the results of tests, experiments, or other analyses
relating to backfill of excavated areas, closureand sealing, waste
migration and interaction with emplacement media, or other
tests, experiments, or analyses pertinent to the long-term
containment of emplaced waste within the disposal site;

(c) proposed revision of plans for:

(i) decontamination or dismantlement of surfacefacilities;

(if) backfilling of excavated areas; or

(ii1) stabilization of the disposal sitefor post-closure care.

(d) Significant new information regarding the
environmental impact of closure activities and long-term
performance of the disposal site.

(2) Upon review and consideration of an application to
amend the license for closure submitted in accordance with
R313-25-14(1), the Executive Secretary shal issue an
amendment authorizing closureif thereis reasonabl e assurance
that the long-term performance objectives of R313-25 will be
met.

R313-25-15. Post-Closure Observation and M aintenance.

The licensee shall observe, monitor, and carry out
necessary maintenance and repairs at the disposal site until the
site closure is complete and the license is transferred by the
Executive Secretary in accordance with R313-25-16. The
licensee shall remain responsible for the disposal site for an
additional five years. The Executive Secretary may approve
closure plans that provide for shorter or longer time periods of
post-closure observation and maintenance, if sufficient rationale
is developed for the variance.

R313-25-16. Transfer of License.

Following closure and the period of post-closure
observation and maintenance, the licensee may apply for an
amendment to transfer the license to the disposal site owner.
The license shall be transferred when the Executive Secretary
finds:

(1) that the disposa site was closed according to the
licensee's approved disposal site closure plan;

(2) that the licensee has provided reasonable assurance
that the performance objectives of R313-25 have been met;

(3) that funds for care and records required by R313-25-
33(4) and (5) have been transferred to the disposal site owner;

(4) that the post-closuremonitoring programisoperational
and can be implemented by the disposal site owner; and

(5) that the Federal or State agency which will assume
responsibility for institutional control of the disposa site is
prepared to assume responsibility and ensure that the
institutional requirementsfound necessary under R313-25-11(8)
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will be met.

R313-25-17. Termination of License.

(1) Followingthe period of institutional control needed to
meet the requirements of R313-25-11, the licensee may apply
for an amendment to terminate the license.

(2) Thisapplication will be reviewed in accordance with
the provisions of R313-22-32.

(3) A license shall beterminated only when the Executive
Secretary finds:

(a) that theinstitutional control requirements of R313-25-
11(8) have been met;

(b) that additiona requirements resulting from new
information developed during the institutional control period
have been met;

(c) that permanent monumentsor markerswarning against
intrusion have been installed; and

(d) that records required by R313-25-33(4) and (5) have
been sent to the party responsible for institutional control of the
disposal siteand acopy has been sent to the Executive Secretary
immediately prior to license termination.

R313-25-18. General Requirement.

Land disposa facilities shall be sited, designed, operated,
closed, and controlled after closure so that reasonabl e assurance
exists that exposures to individuals do not exceed the limits
stated in R313-25-19 and 25-22.

R313-25-19. Protection of the General Population from
Releases of Radioactivity.

Concentrations of radioactive material which may be
released to the general environment in ground water, surface
water, air, soil, plants or animals shall not result in an annual
dose exceeding an equivalent of 0.25 mSv (0.025 rem) to the
wholebody, 0.75 mSv (0.075 rem) to thethyroid, and 0.25 mSv
(0.025 rem) to any other organ of any member of the public. No
greater than 0.04 mSv (0.004 rem)committed effective dose
equivalent or total effective dose equivalent to any member of
the public shall come from groundwater. Reasonable efforts
should be madeto maintain rel eases of radioactivity in effluents
to the general environment aslow asis reasonably achievable.

R313-25-20. Protection of Individuals from Inadvertent
Intrusion.

Design, operation, and closure of the land disposal facility
shall ensure protection of any individuas inadvertently
intruding into the disposal site and occupying the site or
contacting the waste after active institutional controls over the
disposal site are removed.

R313-25-21. Protection of Individuals During Operations.

Operations at the land disposal facility shall be conducted
in compliancewith the standardsfor radiation protection set out
in R313-15 of these rules, except for release of radioactivity in
effluentsfromtheland disposal facility, which shall begoverned
by R313-25-19. Every reasonable effort should be made to
maintain radiation exposuresaslow asisreasonably achievable,
ALARA.

R313-25-22. Stability of the Disposal Site After Closure.

The disposal facility shall be sited, designed, used,
operated, and closed to achieve long-term stability of the
disposal siteand to eliminate, to the extent practicable, the need
for ongoing active maintenance of the disposal site following
closureso that only surveillance, monitoring, or minor custodial
care are required.

R313-25-23. Disposal Site Suitability Requirements for
Land Disposal - Near-Surface Disposal.

(1) The primary emphasis in disposal site suitability is
given to isolation of wastes and to disposal site features that
ensure that the long-term performance objectives are met.

(2) The disposa site shall be capable of being
characterized, modeled, analyzed and monitored.

(3) Within the region where the facility isto belocated, a
disposal site should be selected so that projected population
growth and future developments are not likely to affect the
ability of the disposa facility to meet the performance
objectives of R313-25.

(4) Areasshall beavoided having known natural resources
which, if exploited, would result in failure to meet the
performance objectives of R313-25.

(5) Thedisposal site shall be generaly well drained and
free of areas of flooding or frequent ponding. Waste disposal
shall not take place in a 100-year flood plain, coastal high-
hazard area or wetland, as defined in Executive Order 11988,
"Floodplain Management Guidelines.”

(6) Upstream drainage areas shal be minimized to
decrease the amount of runoff which could erode or inundate
waste disposal units.

(7) Thedisposa site shall provide sufficient depth to the
water table that ground water intrusion, perennial or otherwise,
into the waste will not occur. The Executive Secretary will
consider an exception to this requirement to allow disposal
below the water table if it can be conclusively shown that
disposal site characteristics will result in molecular diffusion
being the predomi nant means of radi onuclide movement and the
rate of movement will resultin the performance objectivesbeing
met. In no case will waste disposal be permitted in the zone of
fluctuation of the water table.

(8) The hydrogeologic unit used for disposa shall not
discharge ground water to the surface within the disposal site.

(9) Areas shall be avoided where tectonic processes such
as faulting, folding, seismic activity, vulcanism, or similar
phenomena may occur with such frequency and extent to
significantly affect the ability of the disposal site to meet the
performance obj ectives of R313-25 or may preclude defensible
modeling and prediction of long-term impacts.

(10) Areas shall be avoided where surface geologic
processes such asmasswasting, erosion, slumping, landsliding,
or weathering occur with sufficient such frequency and extent
to significantly affect the ability of the disposal site to meet the
performance objectivesof R313-25, or may preclude defensible
modeling and prediction of long-term impacts.

(11) Thedisposa site shall not be located where nearby
facilities or activities could adversely impact the ability of the
site to meet the performance objectives of R313-25 or
significantly mask the environmental monitoring program.

R313-25-24. Disposal Site Design for Near-Surface Land
Disposal.

(1) Sitedesignfeaturesshall bedirected toward long-term
isolation and avoidance of the need for continuing active
maintenance after site closure.

(2) The disposa site design and operation shall be
compatible with the disposal site closure and stabilization plan
and lead to disposa site closure that provides reasonable
assurance that the performance objectives will be met.

(3) Thedisposal site shall be designed to complement and
improve, where appropriate, the ability of the disposal site's
natural characteristicsto assure that the performance objectives
will be met.

(4) Covers shal be designed to minimize, to the extent
practicable, water infiltration, to direct percolating or surface
water away from the disposed waste, and to resist degradation
by surface geologic processes and biotic activity.

(5) Surface features shall direct surface water drainage
away from disposal units at velocities and gradients which will
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not result in erosion that will
maintenance in the future.

(6) Thedisposal site shall be designed to minimize to the
extent practicable the contact of water with waste during
storage, the contact of standing water with waste during
disposal, and the contact of percolating or standing water with
wastes after disposal.

require ongoing active

R313-25-25. Near SurfacelL and Disposal Facility Operation
and Disposal Site Closure.

(1) Wastes designated as Class A pursuant to R313-15-
1008 of these rules shall be segregated from other wastes by
placing them in disposal units which are sufficiently separated
from disposal units for the other waste classes so that any
interaction between Class A wastes and other wastes will not
result in thefailureto meet the performance objectives of R313-
25. This segregation is not necessary for Class A wastesif they
meet the stability requirements of R313-15-1008(2)(b).

(2) Wastes designated as Class C pursuant to R313-15-
1008 shall be disposed of so that the top of the waste is a
minimum of five meters below the top surface of the cover or
shall be disposed of with intruder barriers that are designed to
protect against an inadvertent intrusion for at least 500 years.

(3) Except as provided in R313-25-1(1), only waste
classified as Class A, B, or C shall be acceptable for near-
surfacedisposal. Wastesshall bedisposed of in accordancewith
the requirements of R313-25-25(4) through 11.

(4) Wastes shall be emplaced in a manner that maintains
the package integrity during emplacement, minimizes the void
spaces between packages, and permits the void spaces to be
filled.

(5) Void spaces between waste packages shall be filled
with earth or other materia to reduce future subsidence within
thefill.

(6) Waste shall be placed and covered in a manner that
limitsthe radiation doserate at the surface of the cover to levels
that at a minimum will permit the licensee to comply with al
provisions of R313-15-105 at thetime the license istransferred
pursuant to R313-25-16.

(7) Theboundariesand locationsof disposal unitsshall be
accurately located and mapped by means of aland survey. Near-
surface disposal units shall be marked in such a way that the
boundaries of the units can be easily defined. Three permanent
survey marker control points, referenced to United States
Geologica Survey or National Geodetic Survey control stations,
shall be established on the siteto facilitate surveys. The United
States Geological Survey or National Geodetic Survey control
stationsshdll providehorizontal and vertical controlsaschecked
against United States Geological Survey or National Geodetic
Survey record files.

(8) A buffer zone of land shall be maintained between any
buried waste and the disposal site boundary and beneath the
disposed waste. Thebuffer zoneshall be of adequatedimensions
to carry out environmental monitoring activities specified in
R313-25-26(4) and take mitigative measures if needed.

(9) Closure and stabilization measures as set forth in the
approved site closure plan shall be carried out as the disposal
units arefilled and covered.

(10) Active waste disposal operations shall not have an
adverse effect on compl eted closure and stabilization measures.

(11) Only wastes containing or contaminated with
radioactive material shall be disposed of at the disposal site.

(12) Proposalsfor disposal of waste that are not generally
acceptable for near-surface disposal because the wastes form
and disposal methods shall be different and, in general, more
stringent than those specified for Class C waste, may be
submitted to the Executive Secretary for approval.

R313-25-26. Environmental Monitoring.

(1) At the time a license application is submitted, the
applicant shall have conducted a preoperational monitoring
programto providebasic environmental dataonthedisposal site
characteristics. Theapplicant shall obtaininformation about the
ecology, meteorology, climate, hydrology, geology,
geochemistry, and seismology of the disposal site. For those
characteristics that are subject to seasonal variation, data shall
cover at least a 12-month period.

(2) During the land disposd facility site construction and
operation, the licensee shal maintain an environmental
monitoring program. M easurements and observations shall be
made and recorded to provide data to evauate the potentia
health and environmental impacts during both the construction
and the operation of the facility and to enable the evaluation of
long-term effects and need for mitigative measures. The
monitoring system shall be capable of providing early warning
of releases of waste from the disposal site before they leave the
site boundary.

(3) After the disposal site is closed, the licensee
responsiblefor post-operational surveillanceof thedisposal site
shall maintain a monitoring system based on the operating
history and the closure and stabilization of the disposa site.
The monitoring system shall be capable of providing early
warning of releases of waste from the disposal site before they
leave the site boundary.

(4) The licensee shall have plans for taking corrective
measures if the environmental monitoring program detects
migration of waste which would indicate that the performance
objectives may not be met.

R313-25-27. Alternative Requirements for Design and
Operations.

The Executive Secretary may, upon request or on hisown
initiative, authorize provisions other than those set forth in
R313-25-24 and 25-26 for the segregation and disposal of waste
and for the design and operation of aland disposal facility on a
specific basis, if it finds reasonable assurance of compliance
with the performance objectives of R313-25.

R313-25-28. Institutional Requirements.

(1) Land Ownership. Disposa of waste received from
other persons may be permitted only on land owned in fee by
the Federal or a State government.

(2) Institutional Control. The land owner or custodial
agency shall conduct an ingtitutional control program to
physically control accessto the disposal site following transfer
of control of the disposal site from the disposal site operator.
Theinstitutional control program shall also include, but not be
limited to, conducting an environmental monitoring program at
thedisposal site, periodic surveillance, minor custodial care, and
other equivalentsasdetermined by the Executive Secretary, and
administration of funds to cover the costs for these activities.
The period of institutional controls will be determined by the
Executive Secretary, but institutional controlsmay not berelied
upon for more than 100 years following transfer of control of
the disposal site to the owner.

R313-25-30. Applicant Qualifications and Assurances.

The applicant shall show that it either possesses the
necessary funds, or has reasonable assurance of obtaining the
necessary funds, or by a combination of the two, to cover the
estimated costs of conducting all licensed activities over the
planned operating life of the project, including costs of
construction and disposal.

R313-25-31.
Stabilization.

(1) The applicant shall provide assurances prior to the
commencement of operations that sufficient funds will be

Funding for Disposal Site Closure and
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available to carry out disposal site closure and stabilization,
including:

a) decontamination or dismantlement of land disposal
facility structures, and

(b) closure and stabilization of the disposal site so that
following transfer of the disposal siteto the site owner, the need
for ongoing active maintenance is eliminated to the extent
practicable and only minor custodial care, surveillance, and
monitoring are required. These assurances shall be based on
Executive Secretary approved cost estimates reflecting the
Executive Secretary approved plan for disposal site closure and
stabilization. The applicant's cost estimates shall take into
account total costs that would be incurred if an independent
contractor were hired to perform the closure and stabilization
work.

(2) Inorder to avoid unnecessary duplication and expense,
the Executive Secretary will accept financial sureties that have
been consolidated with earmarked financial or surety
arrangements established to meet requirements of Federal or
other State agencies or local governmental bodies for
decontamination, closure, and stabilization. The Executive
Secretary will accept these arrangements only if they are
considered adequate to satisfy the requirements of R313-25-31
and if they clearly identify that the portion of the surety which
covers the closure of the disposal siteis clearly identified and
committed for use in accomplishing these activities.

(3) Thelicensee'sfinancia or surety arrangement shall be
submitted annually for review by the Executive Secretary to
assure that sufficient funds will be available for completion of
the closure plan.

(4) The amount of the licensee's financia or surety
arrangement shall change in accordance with changes in the
predicted costs of closure and stabilization. Factors affecting
closure and stabilization cost estimates include inflation,
increases in the amount of disturbed land, changes in
engineering plans, closure and stabilization that have aready
been accomplished, and other conditions affecting costs. The
financia or surety arrangement shall be sufficient at all timesto
cover the costs of closure and stabilization of the disposal units
that are expected to be used before the next license renewal.

(5) Thefinancial or surety arrangement shall bewritten for
a specified period of time and shall be automatically renewed
unless the person who issues the surety notifies the Executive
Secretary; the beneficiary, the site owner; and the principal, the
licensee, not less than 90 days prior to the renewal date of its
intention not to renew. In such a situation, the licensee shall
submit areplacement surety within 30 days after notification of
cancellation. If the licensee fails to provide a replacement
surety acceptable to the Executive Secretary, the beneficiary
may collect on the original surety.

(6) Proof of forfeiture shall not be necessary to collect the
surety so that, in the event that thelicensee could not provide an
acceptable replacement surety within the required time, the
surety shall be automatically collected prior to its expiration.
The conditions described above shall be clearly stated on surety
instruments.

(7) Financial or surety arrangements generally acceptable
to the Executive Secretary include surety bonds, cash deposits,
certificatesof deposit, depositsof government securities, escrow
accounts, irrevocable letters or lines of credit, trust funds, and
combinations of the above or other types of arrangements as
may be approved by the Executive Secretary. Self-insurance, or
an arrangement which essentially constitutesself-insurance, will
not satisfy the surety requirement for private sector applicants.

(8) The licensee's financia or surety arrangement shall
remain in effect until the closure and stabilization program has
been completed and approved by the Executive Secretary, and
the license has been transferred to the site owner.

R313-25-32. Financial Assurancesfor Institutional Controls.

(1) Prior totheissuance of thelicense, the applicant shall
provide for Executive Secretary approval, a binding
arrangement, between the applicant and the disposal site owner
that ensures that sufficient funds will be available to cover the
costs of monitoring and required maintenance during the
ingtitutional control period. The binding arrangement shall be
reviewed annually by the Executive Secretary to ensure that
changesininflation, technol ogy, and disposd facility operations
arereflected in the arrangements.

(2) Subsequent changes to the binding arrangement
specifiedin R313-25-32(1) relevant toinstitutional control shall
be submitted to the Executive Secretary for prior approval.

R313-25-33.
Transfers.

(1) Licensees shall maintain records and make reportsin
connectionwith thelicensed activitiesas may berequired by the
conditions of the license or by the rules and orders of the
Executive Secretary.

(2) Recordswhich arerequired by theserulesor by license
conditions shall be maintained for a period specified by the
appropriate rules or by license condition. If aretention period
isnot otherwise specified, theserecordsshall be maintained and
transferred to the officials specified in R313-25-33(4) as a
condition of license termination unlessthe Executive Secretary
otherwise authorizes their disposition.

(3) Recordswhich shall be maintained pursuant to R313-
25 may betheorigina or areproduced copy or microfilmif this
reproduced copy or microfilmiscapable of producing copy that
isclear and legible at the end of the required retention period.

(4) Notwithstanding R313-25-33(1) through (3), copiesof
records of the location and the quantity of wastes contained in
the disposal site shall betransferred upon licensetermination to
the chief executive of the nearest municipality, the chief
executive of the county in which the facility is located, the
county zoning board or land devel opment and planning agency,
the State Governor, and other state, local, and federa
governmental agenciesasdesignated by the Executive Secretary
at the time of license termination.

(5) Following receipt and acceptance of a shipment of
waste, the licensee shall record the date that the shipment is
received at the disposal facility, the date of disposa of the
waste, a traceable shipment manifest number, a description of
any engineered barrier or structural overpack provided for
disposal of the waste, the location of disposal at the disposal
site, the condition of the waste packages as received,
discrepancies between the materials listed on the manifest and
those received, the volume of any pallets, bracing, or other
shipping or onsite generated materials that are contaminated,
and are disposed of as contaminated or suspect materials, and
evidence of leakage or damaged packages or radiation or
contamination levels in excess of limits specified in U.S.
Department of Transportation and Executive Secretary
regulations or rules. The licensee shal briefly describe
repackaging operations of the waste packages included in the
shipment, plus other information required by the Executive
Secretary as alicense condition.

(6) Licenseesauthorized to dispose of wastereceived from
other persons shall file a copy of their financial report or a
certified financial statement annually with the Executive
Secretary in order to update the information base for
determining financial qualifications.

(7)(Q) Licensees authorized to dispose of waste received
from other persons, pursuant to R313-25, shall submit annual
reports to the Executive Secretary. Reports shall be submitted
by the end of the first calendar quarter of each year for the
preceding year.

(b) Thereports shall include:

Maintenance of Records, Reports, and
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(i) specification of the quantity of each of the principal
contaminants released to unrestricted areas in liquid and in
airborne effluents during the preceding year;

(ii) theresults of the environmental monitoring program;

(iif) a summary of licensee disposal unit survey and
maintenance activities,

(iv) asummary, by waste class, of activitiesand quantities
of radionuclides disposed of;

(v) instances in which observed site characteristics were
significantly different fromthosedescribed intheapplicationfor
alicense; and

(vi) otherinformationthe Executive Secretary may require.

(c) If the quantities of waste released during the reporting
period, monitoring results, or maintenance performed are
significantly different from those predicted, the report shall
cover this specifically.

(8) In addition to the other requirementsin R313-25-33,
the licensee shall store, or have stored, manifest and other
information pertaining to receipt and disposal of radioactive
waste in an electronic recordkeeping system.

(@) The manifest information that must be electronically
stored is:

(i) that required in Appendix G of 10 CFR 20.1001 to
20.2402, 1997 ed., which is incorporated into these rules by
reference, with the exception of shipper and carrier telephone
numbers and shipper and consignee certifications; and

(ii) that information required in R313-25-33(5).

(b) Asspecifiedinfacility license conditions, thelicensee
shall report the stored information, or subsets of this
information, on a computer-readable medium.

R313-25-34. Testson Land Disposal Facilities.

Licenseesshall perform, or permit the Executive Secretary
to perform, any teststhe Executive Secretary deems appropriate
or necessary for the administration of the rules in R313-25,
including, but not limited to, tests of;

(1) wastes;

(2) facilities used for the receipt, storage, treatment,
handling or disposal of wastes;

(3) radiation detection and monitoring instruments; or

(4) other equipment and devices used in connection with
thereceipt, possession, handling, treatment, storage, or disposal
of waste.

R313-25-35. Executive Secretary Inspections of Land
Disposal Facilities.

(1) Licensees shall afford to the Executive Secretary, at
reasonabl e times, opportunity to inspect waste not yet disposed
of, and the premises, equipment, operations, and facilities in
which wastes are received, possessed, handled, treated, stored,
or disposed of.

(2) Licensees shal make available to the Executive
Secretary for inspection, upon reasonablenotice, recordskept by
it pursuant to these rules. Authorized representatives of the
Executive Secretary may copy and take away copies of, for the
Executive Secretary's use, any records required to be kept
pursuant to R313-25.

KEY: radiation, radioactive waste disposal
May 9, 2003 19-3-104
Notice of Continuation October 10, 2001 19-3-108
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R365. Governor, Planning and Budget, Chief Information
Officer.

R365-4. Sub-Domain Naming Conventions for Executive
Branch Agencies.

R365-4-1. Purpose.

The "utah.gov" identifier is intended to provide the
following features to the State of Utah and its agencies.

1.1 The".gov" sub-domain identifier is controlled by the
Federal .gov domainregistrar, thereby protecting stateinterests.

1.2 The State of Utah, Chief Information Officer's (CIO)
officeisresponsiblefor issuance of al "utah.gov" sub-domains,
further protecting the integrity of the identifier.

1.3 The"utah.gov" identifier offersimmediate recognition
to constituents for developing credibility and confidence
through a consistent interface.

1.4 The "utah.gov" sub-domain simplifies constituent
access to state agency services.

R365-4-2. Authority.

Thisruleisissued by the Chief Information Officer under
the authority of Section 63D-1a301.2 of the Information
Technology Act, and in accordancewith Section 63-46a-3 of the
Utah Rulemaking Act, Utah Code Annotated.

R365-4-3. Scope of Application.

All state agencies of the executive branch of the State of
Utah government shall comply with thisrule, which provides a
consistent internet accessidentifier for the State of Utah through
the "utah.gov" sub-domain.

R365-4-4. Definitions.

4.1 "Sub-Domain:" A meaningful name or "handl€e" for
addressing computers and information on the Internet. Domain
names typically end with a suffix that denotes the type or
location of a resource (for instance, ".com" for commercial
resources or ".gov" for government resources).

4.2 URL: "Uniform Resource Locator" which is an
addressing standard used to find documents and media on the
Internet.

4.3 "Sub-Domain Registrar" Authoritative source within
the State of Utah's CIO office, or the Federal .gov registrar.

4.4 TLD: Toplevel domain, including, but not limited to
.Net, .org, .com, etc.

45 Publicizee To advertise or otherwise publicly
disseminate information regarding a TLD.

R365-4-5. Compliance and Responsihilities.

5.1 Any state executive branch agency that develops,
hosts, or funds awebsite shall only register a sub-domain using
the "utah.gov" naming convention.

5.2 No state executive branch agency may publicizeasub-
domaininaTLD such as.org, .net, .com or any other available
TLD not conforming to thisrule.

R365-4-6. Exceptions.

6.1 Therequirementsof thisruledo not apply to fundsthat
are"passed-through™ or contracted to aprivate non-profit or for-
profit entity and subsequently used by that entity for its own
website or for the purchase of a URL.

6.2 The CIO may provide awaiver for an "extraordinary
environment" for which it is demonstrated that use of the
"utah.gov" identifier would cause demonstrableharmtocitizens
or business. Reguests for waiver must be submitted with
justification to the CIO by the requesting agency Executive
Director.

6.3 Any agency may retain an existing sub-domain under
"state.ut.us for up to 2 years from the effective date of thisrule
provided they show an active plan for migration to the
"utah.gov" identifier.

6.4 Non-Conforming TLDs may be obtained or retained
solely for the purpose of re-direction to an approved "utah.gov"
TLD, or to retain ownership of the TLD for avoiding identifier
misuse, provided the non-conforming TLD is not publicized.

R365-4-7. Rule Compliance M anagement.

A state executive branch agency executive director, or
designee, upon becoming aware of aviolation, shall enforcethe
rule. The CIO may, where appropriate, monitor compliance and
report to the executivedirector any findingsor violationsof this
rule.

The CIO may further enforce this rule by requesting that
theentity responsiblefor providing identifier mapping withhold
or remove the offending TLD from state production servers.

KEY: utah.gov
April 15, 2004 63D-1a-301.2

63-46a-3
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R430. Health, Health Systems Improvement, Child Care
Licensing.
R430-2. General Licensing Provisions, Child CareFacilities.
R430-2-1. Legal Authority.

Thisruleis adopted pursuant to Title 26, Chapter 39.

R430-2-2. Purpose.

The purpose of thisruleisto definethe standardsthat child
care facilities must follow in order to obtain alicense. Except
as exempted by Utah Code Section 26-39-106, no person or
governmental unit acting severally or jointly with any other
person, or governmental unit shall establish, conduct, or
maintain achild carefacility in this state without first obtaining
alicense from the Department.

R430-2-3. Initial Application.

(1) An applicant for a license shall file a Request for
Agency Action/License Application with the Utah Department
of Health on aform furnished by the Department.

(2) Each applicant shall comply with al zoning, fire,
safety, sanitation, building and licensing laws, regulations,
ordinances, and codes of the city and county in which the
facility or agency is located. The applicant shall obtain the
following clearances and submit them as part of the completed
application to the licensing agency:

(@ A certificate of fire clearance from the State Fire
Marshal or designated local fire authority certifying compliance
with local and state fire codes with initial and renewal
application, change of ownership, and at any time new
construction or substantial remodeling has occurred.

(b) A satisfactory report by alocal health department for
facilities providing food service at initial application and upon
a change of ownership.

(c) Certificate of Occupancy from the local building
official at initial application, change of location and at thetime
of any new construction or substantial remodeling.

(3) The licensee shall comply with the following
requirements:

(@) List al officers, members of the boards of directors,
trustees, stockholders, partners, or other persons who have a
greater than 25 percent interest in the facility;

(b) Providethename, address, percentage of stock, shares,
partnership, or other equity interest of each person;

(c) List, for al owners, al child carefacilitiesin the state
or other states in which they are officers, directors, trustees,
stockholders, partners, or in which they hold any interest;

(4) The licensee shall provide the following written
assurances on al individuas listed in R430-2-3(3):

(@) None of the persons has been convicted of afelony;

(b) None of the persons has been found in violation of any
local, state, or federa law which arises from or is otherwise
related to the individua's relationship to a child care facility;
and

(c) None of the persons within the five years prior to the
date of application had an interest in a licensed child care
facility that hasbeen closed as aresult of asettlement agreement
resulting from alicense revocation;

(d) Noneof the persons has been convicted of child abuse,
neglect, or exploitation.

R430-2-4. License Fee.

The licensee shall submit a license fee as established in
accordancewith Subsection 26-39-104(1)(c) with thecompl eted
application form. A current fee schedule is available from the
Department upon request. The Department shall assesslatefees
according to the fee schedule.

R430-2-5. Additional Information.
The Department may review policy and proceduremanuals

prior to issuing a license to determine compliance with
licensure,

R430-2-6. Initial License I ssuance or Denial.

(1) The Department shall render a decision on an initia
license application within 60 days of receipt of a complete
application packet or within 12 months of the date the first
component of an application packet is received.

(2) The applicant must pay fees and reapply for licensure
if the application packet is not completed within 12 months.

(3) The Department shall review the policy and procedure
manual within 60 days after submittal.

(4) Upon verification of compliance with licensing
requirements the Department shall issue a provisional license.

(5) The Department shall issue awritten notice of agency
decision denying alicense if the facility is not in compliance
with the applicable laws, rules, or regulations.

(6) An applicant who was denied licensure may reapply
for initial licensure as a new applicant and shall be required to
initiate a new request for agency action.

(7) The Department shall assess an administrative fee on
al denied license applications. The Department shall subtract
thefee from any fees submitted as part of the application packet
and refund the balance to the applicant.

R430-2-7. License Provisions.

(1) Thelicenseisnot assignable or transferable.

(2) Each license is the property of the Department. The
licensee shall return the license within five days after notifying
the Department of closure or upon the request of the
Department.

(3) The facility shall post the license on the facility
premisesin aplace readily visible and accessible to the public.

R430-2-8. Expiration and Renewal.

(1) Each standard license shall expire at midnight on the
day designated on the license as the expiration date, unless
previously revoked by the Department. If the facility is
operating under a conditiona license for a period extending
beyond the expiration date of the current licensethe Department
shall establish anew expiration date. A license shall expire on
the date specified on thelicense unlessthelicenseerequestsand
is granted an extension from the Department.

(2) The licensee shal file a Request for Agency
Action/License Application form, applicable fees, and
clearancesto the Department 15 days before the current license
expires.

(3) The Department shall renew a standard license upon
verification that the licensee and facility arein compliance with
al applicable licenserules.

(4) The Department shall not renew a license for a child
care facility who discontinues child care services. The child
care facility shall request an initial license.

R430-2-9. New License Required.

(1) The licensee shall submit a Request for Agency
Action/License Application, fees, and required documentation
for anew license at least 30 days before any of the following
proposed or anticipated changes occur:

(a) Occupancy of anew or replacement facility.

(b) Change of ownership.

(2) Before the Department may issue anew license for a
change of ownership, the prospective licensee shall provide
documentation that:

(@ All child care records, personnel records, staffing
schedules, in-service program records, and other documents
required by applicablerulesremainin thefacility and have been
transferred to the custody of the new licensee.

(b) The existing policy and procedures manual has been
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adopted by the prospective licensee, or anew manual has been
approved by the Department and adopted by the facility
governing body before change of ownership occurs.

(c) Thelicensee can submit written documentation of the
right to use the property.

(3) The prospective licensee is responsible to correct all
uncorrected rule violations and deficiencies including any
current plan of correction submitted by the previous licensee.

(@) The prospective licensee may submit arevised plan of
correction to be reviewed for approval by the Department,
before the change of ownership becomes effective.

(b) Failureto correct deficienciesby the new licensee may
result in sanction action or revocation of the license.

(4) If alicense isissued to the new owner, the previous
licensee shall return his license to the Department.

(5) When the Department verifies that the facility isin
compliance with all applicable licensure rules, the Department
may issue a new license effective the date that the Department
determines compliance.

R430-2-10. Changein Licensure Status.

(1) The licensee shall submit a Request for Agency
Action/License Applicationto amend or modify licensurestatus
at least 30 days before any of the following proposed or
anticipated changes:

(@) Increase or decrease of licensed capacity.

(b) Changein name of facility.

(c) Changein license category.

(d) Change of license classification.

(e) Changein administrator for centers.

(2) An increase of licensed capacity may incur an
additiona license fee if the increase exceeds the maximum
number of units in the fee category division of the existing
license. This fee shall be the difference in license fee for the
existing and proposed capacity.

(3) The Department may issue an amended or modified
license when the Department verifies that the licensee and
facility are in compliance with all applicable licensure rules.

R430-2-11. Facility Ceases Operation.

A licensee that ceases operation shall:

(1) Notify the Department and the children's families at
least 30 days before the effective date of closure.

(2) Make provision for the safe keeping of records.

(3) Return the license to the Department within five days
after the facility ceases operation.

R430-2-12. Provisional License.

(1) A provisional license is an initial license issued to a
licensee for a probationary period.

(a) Ingranting aprovisional license, the Department shall
assure that the facility has the potential to provide services and
shall bein full compliance with licensure rules during the six
month period.

(b) Thedepartment shall issueaprovisional licensefor six
months, and shall not issue morethan one provisional licenseto
any child care facility in any 12-month period.

(c) Provisiond licenses are nonrenewable.

(2) If the licensee fails to meet terms and conditions of
licensure before the expiration date of the provisional license,
the provisional license automatically expires.

R430-2-13. Conditional License.

(1) A conditional licenseisaremedia licenseissued to a
licensee found to have:

(@) aClass| violation or aClass I violation that remains
uncorrected after the specified time for correction,

(b) more than three cited repeat Class | or |l violations
from the previous inspection, or

(c) falureto fully comply with administrative procedures
for licensing.

(2) A standard licenseis automatically revoked when the
Department issues a conditional license.

(3) The Department may not issue a conditional license
after the expiration of a provisional license.

(4) Ingranting aconditional license, the Department shall
assure that the lack of full compliance is not likely to
immediately harm the health and safety of the children.

(5) The Department shall establish the period of time for
the conditional license based on an assessment of the nature of
the existing violations and facts available at the time of the
decision.

(6) The Department shall set conditions whereby the
licensee must comply with a plan of correction.

(7) If the licensee fails to meet the conditions before the
expiration dateof theconditional license, theconditional license
automatically expires.

R430-2-14. Standard License.

The Department may issue a standard license upon
completion of the following:

(1) the licensee meets the conditions attached to a
provisiona or conditional license;

(2) thelicensee corrects the identified rule violations; or

(3) the facility assures the Department that it complies
with R430-2-8 and R430-2-9.

R430-2-15. Variances.

(1) A licensee may request a variance from state rules at
any time.

(2) Anapplicant requesting avariance shall file aRequest
for Agency Action/Variance Application with the Utah
Department of Health on forms furnished by the Department.

(3) The Department may require additional information
from the facility before acting on the request.

(4) The Department shall act upon each request for
variance in writing within 60 days of receipt of a completed
request.

(5) If the Department grants a request, the Department
shall amend thelicensein writing to indicate the approval. The
licensee shall keep acopy of theapproved variance on fileinthe
facility and makeit availableto all interested parties on request.

(6) The Department may grant variances for specific
amounts of time and renew variances upon request of the
licensee.

(7) The Department may impose conditions upon granting
avariance to assure acceptable levels of health and safety.

(8) The Department may limit the duration of any
variance.

(9) The Department shall issue awritten notice of agency
decision denying a variance upon determination that the
varianceis not justified.

(10) The Department may issue a notice of agency action
to revoke avarianceif:

(a) Thevariance could adversely affect the health or safety
of the children.

(b) Thefacility failsto comply with the conditions of the
variance as granted.

(c) Thelicensee notifiesthe Department inwriting that he
wishes to relinquish the variance and be subject to the rule
previously varied.

(d) Thereisachangein statute, rule, or caselaw affecting
the reason for the variance.

R430-2-16. Deemed Status.

The Department may grant deemed status to facilities
accredited by the National Academy of Early Childhood
Programs, (NAEY C), or Nationa Accreditation Commissionfor
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Early Care and Education Programs, National Association for
Family Child Care (NAFCC) or National Early Childhood
Program Accreditationinlieu of theannual licensinginspection
by the Department upon completion of the following:

(1) As part of the annual license renewal process, the
licensee shal identify on the Request for Agency
Action/Application its desire to:

(a) Initiate deemed status,

(b) Continue deemed status, or

(c) Relinquish deemed status during the licensing year of
application.

(2) This request constitutes written authorization for the
Department to attend the exit conference.

(3) Upon receipt from the accrediting agency, the facility
shall submit copies of the following:

(@) Accreditation Certificate;

(b) Survey reports and recommendations; and

(c) Progressreports of al corrective actions underway or
completed in response to the accrediting body's action or
Department recommendations.

(4) The Department may assert regulatory responsibility
and authority pursuant to applicable state and federal statutes,
including:

(@) annua and follow-up inspections,

(b) investigation of complaints, and

(c) verification of the following:

(i) violationsof statelaw, rule or standard identified in the
accrediting body's survey; or

(ii) violationsof statelaw, ruleor standardidentifiedinthe
Department's survey.

(5) The Department may annually conduct validation
inspections of facilities accredited for the purpose of
determining compliance with state licensing requirements. If a
validation survey disclosesafailureto comply with thelicensing
rules, the provisionsrel ating to an annual inspection shall apply.

R430-2-17. Transition.

(1) The licenses for al facilities licensed as of June 30,
1997 shall expire by virtue of thisrule.

(2) Licensesissued by the Department of Human Services
in May and June of 1997 arereissued as provisional licenses by
the Department of Health from July 1, 1997 to December 31,
1997.

(3) All other licensesissued by the Department of Human
services shall be extended by the Department of Health until
their existing expiration date.

KEY: child carefacilities

April 12, 2004 26-39

Notice of Continuation December 19, 2002 26-21-12
26-21-13
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R432. Health, Health Systems I mprovement, Licensing.
R432-2. General Licensing Provisions.
R432-2-1. Legal Authority.

Thisruleis adopted pursuant to Title 26, Chapter 21.

R432-2-2. Purpose.

The purpose of this rule is to define the standards that
health carefacilities and agencies must follow in order to obtain
alicense. No person or governmental unit acting severally or
jointly with any other person, or governmental unit shall
establish, conduct, or maintain a health facility in this state
without first obtaining alicense from the Department. Section
26-21-8.

R432-2-3. Exempt Facilities.
The provisions of Section 26-21-7 apply for exempt
facilities.

R432-2-4. Distinct Part.

Licensed health care facilities that wish to offer services
outside the scope of their license or services regulated by
another licensing rule, with the exception of federaly
recognized Swing Bed Units, shall submit for Department
review a program narrative defining the levels of serviceto be
offered and the specific patient population to be served. If the
program is determined to require a license, the facility must
meet the definition of a distinct part entity and all applicable
codes and standards and obtain a separate license.

R432-2-5. Requirementsfor a Satellite Service Operation.
(1) A"satelliteoperation” isahealth caretreatment service
that:

(a) isadministered by a parent facility within the scope of
the parent facility's current license,

(b) isinalocation not contiguous with the parent facility,

(c) does not qualify for licensing under Section 26-21-2,
and

(d) isapproved by the Department for inclusion under the
parent facility's license and identified as a remote service.

(2) A licensed hedlth care facility that wishes to offer a
satelliteoperation shall submit for Department review aprogram
narrative and one set of construction drawings. The program
narrative shall define at least the following:

(a) location of the remote facility (street address);

(b) capacity of the remote facility;

(c) license category of the parent facility;

(d) serviceto be provided at the remote facility (must be
aservice authorized under the parent facility license);

(e) ancillary administrative and support services to be
provided at the remote facility; and

(f) Uniform Building Code occupancy classification of the
remote facility physical structure.

(3) Upon receipt of the satellite service program narrative
and construction drawings, the Department shall make a
determination of theapplicablelicensing requirementsincluding
the need for licensing the service. The Department shall verify
at least the following items:

(@ There is only a single hedth care treatment service
provided at the remote site and that it falls within the scope of
the parent facility license;

(b) Theremotefacility physical structurecomplieswithall
construction codes appropriate for the service provided,;

(c) All necessary administrative and support services for
the specified treatment service are available, on a continuous
basis during the hours of operation, to insure the health, safety,
and welfare of the clients.

(4) If afacility qualifies as a single satellite service
treatment center the Department shall issue a separate license
identifying the facility as a "satellite service" of the licensed

parent facility. Thislicense shall be subject to all requirements
set forth in R432-2 of the Health Facility Rules.

(5) A parent facility that wishes to offer more than one
health care service at the same remote site shall either obtain a
satellite service license for each service offered as described
above or obtain a license for the remote complex as a free-
standing health care facility.

(6) A satdlitefacility isnot permitted within the confines
of another licensed health care facility.

R432-2-6. Application.

(1) An applicant for a license shall file a Request for
Agency Action/License Application with the Utah Department
of Health on aform furnished by the Department.

(2) Each applicant shall comply with al zoning, fire,
safety, sanitation, building and licensing laws, regulations,
ordinances, and codes of the city and county in which the
facility or agency is located. The applicant shall obtain the
following clearances and submit them as part of the compl eted
application to the licensing agency:

A certificate of fire clearance from the State Fire
Marshal or designated local fire authority certifying compliance
with local and state fire codes is required with initial and
renewal application, change of ownership, and at any time new
construction or substantial remodeling has occurred.

(b) A satisfactory Food Services Sanitation Clearance
report by a loca or state sanitarian is required for facilities
providing food service at initial application and upon achange
of ownership.

(c) Certificate of Occupancy from the loca building
official at initial application, change of location and at the time
of any new construction or substantial remodeling.

(3) The applicant shall submit the following:

(a) alist of al officers, members of the boards of directors,
trustees, stockholders, partners, or other persons who have a
greater than 25 percent interest in the facility;

(b) the name, address, percentage of stock, shares,
partnership, or other equity interest of each person; and

(c) aligt, of al persons, of all health care facilitiesin the
state or other states in which they are officers, directors,
trustees, stockholders, partners, or in which they hold any
interest;

(4) The applicant shall provide the following written
assurances on al individuals listed in R432-2-6(3):

(a8) None of the persons has been convicted of afelony;

(b) Noneof the persons has been found in viol ation of any
local, state, or federal law which arises from or is otherwise
related to the individua's relationship to a health care facility;
and

(c) None of the persons who has currently or within the
five years prior to the date of application had previous interest
in a licensed health care facility that has been any of the
following:

(i) subject of apatient care receivership action;

(if) closed as aresult of a settlement agreement resulting
from a decertification action or alicense revocation;

(iii) involuntarily terminated from participation in either
Medicaid or Medicare programs; or

(iv) convicted of patient abuse, neglect or exploitation
where the facts of the case prove that the licensee failed to
provideadequate protection or servicesfor thepersonto prevent
such abuse.

(5) Anapplicant or licenseeshall submit afeasibility study
as part of its application for a license for a new facility or
agency or for a new license for an increase in capacity at a
hedth care facility or expansion of the areas served by an
agency. - . .

(@) The feasihility study shall be a written narrative and
provide at a minimum:
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(i) the purpose and proposed license category for the
proposed newly licensed capacity;

(ii) adetailed description of the servicesto be offered;

(ii1) identification of the operating entity or management
company;

(iv) alisting of affiliated health carefacilitiesand agencies
in Utah and any other dtate;

(v) identification of funding source(s) and an estimate of
the total project capital cost;

(vi) an estimate of total operating costs, revenues and
utilization statistics for the twelve month period immediately
following the licensing of the new capacity;

(vii) identification of al components of the proposed
newly licensed capacity which ensures that residents of the
surrounding area will have access to the proposed facility or
Service;

(viii) identification of the impact of the newly licensed
capacity on existing health care providers; and

(ix) alist of the type of personnel required to staff the
newly licensed capacity and identification of the sources from
which the facility or agency intends to recruit the required
personnel.

(b) The applicant or licensee shall submit the feasibility
study no later than the time construction plans are submitted. If
new construction is not anticipated, the applicant or licensee
shall submit the study at least 60-days prior to beginning the
new service. The applicant shall provide a statement with the
feasibility study indicating whether it clams business
confidentiality on any portion of theinformation submitted and,
if it does clam business confidentidity, provide a statement
meeting the requirements of Utah Code section 63-2-308.

(c) The Department shall publish public notice, at the
applicant'sexpense, inanewspaper in general circulationfor the
location where the newly licensed capacity will be located that
thefeasibility study has been completed. The Department shall
accept public comment for 30 daysfrominitial publication. The
Department shall retain the feasibility study and make it
available to the public.

(d) The Department shall review the feasibility study,
summarize the public comment, review demographics of the
geographic areainvolved and prepareawritten evaluation tothe
applicant regarding the viability of the proposed program.

R432-2-7. License Fee.

In accordancewith Subsection 26-21-5(1)(c), theapplicant
shall submit alicense fee with the compl eted application form.
A current fee schedule is available from the Bureau of Health
Facility Licensing upon request. Any late fees is assessed
according to the fee schedule.

R432-2-8. Additional Information.

The Department may require additiona information or
review other documentsto determine compliancewith licensing
rules. Theseinclude:

(1) architectural plans and a description of the functional
program.

(2) policies and procedures manuals.

(3) verification of individual licenses, registrations or
certification required by the Utah Department of Commerce.

(4) data reports including the submission of the annual
report at the Departments request.

(5) documentation that sufficient assets are available to
provide services: staff, utilities, food supplies, and laundry for
at least atwo month period of time.

R432-2-9. Initial License Issuance or Denial.

(1) The Department shall render a decision on an initial
license application within 60 days of receipt of a complete
application packet or within six months of the date the first

component of an application packet is received; provided, in
either case, a minimum of 45 days is allowed for the initial
policy and procedure manual review.

(2) Upon verification of compliance with licensing
requirements the Department shall issue a provisional license.

(3) The Department shall issue awritten notice of agency
decision under the procedures for adjudicative proceedings
(R432-30) denying alicense if the facility is not in compliance
with the applicable laws, rules, or regulations. The notice shall
state the reasons for denial.

(4) An applicant who is denied licensing may reapply for
initial licensing as a new applicant and shall be required to
initiate anew request for agency action as described in R432-2-
6.

(5) The Department shall assess an administrative fee on
al denied license applications. This fee shall be subtracted
from any fees submitted as part of the application packet and a
refund for the balance returned to the applicant.

R432-2-10. License Contentsand Provisions.

(1) Thelicense shall document the following:

(a) the name of the health facility,

(b) licensee,

(c) typeof facility,

(d) approved capacity,

(e) street address of the facility,

(f) issue and expiration date of license,

(g) varianceinformation, and

(h) license number.

(2) Thelicenseisnot assignable or transferable.

(3) Each license is the property of the Department. The
licensee shall return the license within five days following
closure of a hedlth care facility or upon the request of the
Department.

(4) The licensee shall post the license on the licensed
premisesin aplace readily visible and accessible to the public.

R432-2-11. Expiration and Renewal.

(1) Each standard license shall expire at midnight on the
day designated on the license as the expiration date, unlessthe
licenseisrevoked or extended under subsection (2) or (4) by the
Department.

(2) If afacility isoperating under aconditional licensefor
a period extending beyond the expiration date of the current
license, the Department shall establish a new expiration date.

(3) The licensee shall submit a Request for Agency
Action/License Application form, applicable fees, clearances,
and the annual report for the previous calendar year (if required
by the Department under R432-2-8) 15 days before the current
license expires.

(4) A license shal expire on the date specified on the
license unless the licensee requests and is granted an extension
from the Department.

(5) The Department shall renew a standard license upon
verification that the licensee and facility arein compliance with
al applicable licenserules.

(6) Fecilities no longer providing patient care or client
services may not have their license renewed.

R432-2-12. New License Required.

(1) A prospective licensee shall submit a Request for
Agency Action/License Application, fees, and required
documentation for anew license at least 30 days before any of
the following proposed or anticipated changes occur:

(a) occupancy of anew or replacement facility.

(b) change of ownership.

(2) Before the Department may issue a new license, the
prospective licensee shall provide documentation that:

(a) all patient care records, personnel records, staffing
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schedules, quality assurance committee minutes, in-service
program records, and other documents required by applicable
rules remain in the facility and have been transferred to the
custody of the new licensee.

(b) the existing policy and procedures manua or a new
manual has been approved by the Department and adopted by
thefacility governing body before change of ownership occurs.

(c) new contracts for professional or other services not
provided directly by the facility have been secured.

(d) new transfer agreements have been drafted and signed.

(e) written documentation exists of clear ownership or
lease of the facility by the new owner.

(3) Upon sale or other transfer of ownership, the licensee
shall providethe new owner with awritten accounting, prepared
by an independent certified public accountant, of all patient
funds being transferred, and obtain a written receipt for those
funds from the new owner.

(4) A prospective licensee is responsible for all
uncorrected rule violations and deficiencies including any
current plan of correction submitted by the previous licensee
unlessarevised plan of correction, approved by the Department,
is submitted by the prospective licensee before the change of
ownership becomes effective.

(5) If alicenseisissued to the new owner the previous
licensee shall return his license to the Department within five
days of the new owners receipt of the license.

(6) Upon verification that thefacility isin compliancewith
all applicable licensing rules, the Department shall issue anew
license effective the date compliance is determined as required
by R432-2-9.

R432-2-13. Changein Licensing Status.

(1) A licensee shall submit a Request for Agency
Action/License Application to amend or modify the license
status at least 30 days before any of the following proposed or
anticipated changes:

(@) increase or decrease of licensed capacity.

(b) changein name of facility.

(c) changein license category.

(d) change of license classification.

(e) changein administrator.

(2) An increase of licensed capacity may incur an
additional license fee if the increase exceeds the maximum
number of units in the fee category division of the existing
license. This fee shall be the difference in license fee for the
existing and proposed capacity according to the license fee
schedule.

(3) Upon verification that the licensee and facility arein
compliance with all applicable licensing rules, the Department
shall issue an amended or modified license effective the date
that the Department determines that the licensee is in
compliance.

R432-2-14. Facility Ceases Operation.

(1) A licensee that voluntarily ceases operation shall
compl ete the following:

(a) notify the Department and the patients or their next of
kin at least 30 days before the effective date of closure.

(b) make provision for the safe keeping of records.

(c) return all patients' monies and valuables at the time of
discharge.

(d) Thelicensee must return thelicenseto the Department
within five days after the facility ceases operation.

(2) If the Department revokes a facility's license or if it
issues an emergency closure order, the licensee shall document
for Department review the following:

a) thelocation and date of discharge for al residents,

(b) the date that notice was provided to al residents and
responsi ble partiesto ensurean orderly discharge and assistance

with placement; and
(c) the date and time that the facility complied with the
closure order.

R432-2-15. Provisional License.

(1) A provisional licenseisaninitia licenseissued to an
applicant for a probationary period of six months.

(@) Ingrantingaprovisiona license, the Department shall
determine that the facility has the potential to provide services
and be in full compliance with licensing rules during the six
month period.

(b) A provisiona license is nonrenewable. The
Department may issue a provisional license for no longer than
six months. It may issue no more than one provisiond license
to any health facility in any 12-month period.

(2) If the licensee fails to meet terms and conditions of
licensing before the expiration date of the provisional license,
the license shall automatically expire.

R432-2-16. Conditional License.

(1) A conditional licenseisaremedia licenseissued to a
licensee if there is a determination of substandard quality of
care, immediatejeopardy or apattern of violationswhich would
result in aban on admissions at the facility or if thelicenseeis
found to have:

(@) aClassl violation or aClass |1 violation that remains
uncorrected after the specified time for correction;

(b) more than three cited repeat Class | or Il violations
from the previous year; or

(c) failstofully comply with administrative requirements
for licensing.

(2) A standard license is revoked by the issuance of a
conditional license.

(3) The Department may not issue a conditional license
after the expiration of a provisional license.

(4) Ingranting aconditional license, the Department shall
be assured that the lack of full compliance does not harm the
hedlth, safety, and welfare of the patients.

(5) The Department shall establish the period of time for
the conditional license based on an assessment of the nature of
the existing violations and facts available at the time of the
decision.

(6) The Department shall set conditions whereby the
licensee must comply with an accepted plan of correction.

(7) If the licensee fails to meet the conditions before the
expiration date of the conditional license, the license shall
automatically expire.

R432-2-17. Standard License.

A standard licenseis alicense issued to alicensee if:

(1) the licensee meets the conditions attached to a
provisiona or conditional license;

(2) thelicensee corrects the identified rule violations; or

(3) when the facility assures the Department that it
complies with R432-2-11 to R432-2-12.

R432-2-18. Variances.

(1) A hedth facility may submit a request for agency
action to obtain a variance from state rules at any time.

(&) An applicant requesting avariance shal file aRequest
for Agency Action/Variance Application with the Utah
Department of Health on forms furnished by the Department.

(b) The Department may require additional information
from the facility before acting on the request.

(c) The Department shall act upon each request for
variance in writing within 60 days of receipt of a completed
request.

(2) If the Department grants avariance, it shall amend the
licensein writing to indicate that the facility has been granted a
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variance. The variance may be renewable or non-renewable.
The licensee shall maintain a copy of the approved variance on
filein the facility and make the copy available to all interested
parties upon request.

(a) The Department shall filetherequest and variancewith
the license application.

(b) The terms of a requested variance may be modified
upon agreement between the Department and the facility.

(c) TheDepartment may imposeconditionsonthegranting
of avariance asit determines necessary to protect the health and
safety of the residents or patients.

(d) TheDepartment may limit theduration of any variance.

(3) The Department shall issue awritten notice of agency
decision denying a variance upon determination that the
varianceis not justified.

(4) The Department may revoke avarianceiif:

(@) The variance adversely affects the health, safety, or
welfare of the residents.

(b) Thefacility failsto comply with the conditions of the
variance as granted.

(c) Thelicensee notifies the Department in writing that it
wishes to relinquish the variance and be subject to the rule
previoudly varied.

(d) Thereisachangein the statute, regulations or rules.

R432-2-19. Change In Owner ship.

(1) Asused in this section, an "owner" is any person or
entity:

(@) ultimately responsible for operating a health care
facility; or

(b) legaly responsible for decisions and liabilities in a
business management sense or that bearsthefinal responsibility
for operating decisions made in the capacity of a governing
body.
(2) The owner of the health care facility does not need to
own the real property or building where the facility operates.

(3) A property owner isalso an owner of the facility if he:

(@) retains the right or participates in the operation or
business decisions of the enterprise;

(b) hasengaged the services of amanagement company to
operate the facility; or

(c) takes over the operation of the facility.

(4) A licensed provider whose ownership or controlling
ownership interest has changed must submit a Request for
Agency Action/License Application and fees to the department
30 days prior to the proposed change

(5) Changes in ownership that require action under
subsection (4) include any arrangement that:

(a) transfers the business enterprise or assets to another
person or firm, with or without the transfer of any real property
rights;

(b) removes, adds, or substitutes an owner or part owner;
or

(c) inthe case of an incorporated owner:

(i) is amerger with another corporation if the board of
directors of the surviving corporation differs by 20 percent or
more from the board of the original licensee; or

(ii) creates a separate corporation, including a wholly
owned subsidiary, if the board of directors of the separate
corporation differs by 20 percent or more from the board of the
original licensee.

(6) A person or entity that contracts with an owner to
manage the enterprise, subject to the owner's general approval
of operating decisions it makes is not an owner, unless the
parties have agreed that the managing entity is aso an owner.

(7) A transfer between departments of government
agencies for management of a government-owned health care
facility is not a change of ownership under this section.

KEY: health carefacilities
April 12, 2004
Notice of Continuation January 5, 2004

26-21-9
26-21-11
26-21-12
26-21-13
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R501. Human Services, Administration, Administrative
Services, Licensing.

R501-16. Intermediate Secure Treatment Programs for
Minors.

R501-16-1. Definition.

Intermediate Secure Treatment Program means a 24-hour
group living environment for four or moreindividualsunrel ated
to the owner or provider, in a facility designed to physicaly
restrict aperson's ability to leave the program at their own free
will.

R501-16-2. Purpose.

The program offers room and board and provides for or
arrangesfor theprovision of specialized treatment, rehabilitation
or habilitation services. In intermediate secure treatment, each
isassisted in acquiring the social and behavioral skillsnecessary
for living in the community.

R501-16-3. Administration.

A. Recordsof enrollment of all registered consumersshall
be on-site at all times.

B. The program shall document operational costs and
revenue according to common and accepted accounting
principles.

C. The program shall have fire, liability, and vehicle
insurance.

D. The program shall have copies of any contracts or
agreementswith other service agenciesor individual s providing
services to the consumers of the program.

E. The program shal not handle the mgjor personal
business affairs of aconsumer, without request in writing by the
consumer and legal representative.

F. Providers receiving consumers into the program from
outside the boundaries of the State of Utah shall initiate the
Interstate Compact prior to the placement.

R501-16-4. Staffing.

A. The program shall have an employed manager who is
responsible for the day-to-day resident supervision and
operation of thefacility. The manager shall be at |east 25 years
of age, have a BA or BS degree or equivalent training in a
human services related field; and have at least 3 years
management experience in a secure treatment setting. The
responsibilities of the manager shall be clearly defined.
Whenever the manager is absent, there shal be a trained
qualified substitute to assume managerial responsibility.

B. The program shall have al direct care staff maintain
first aid and CPR certification.

C. Programsthat utilize studentsand volunteers, who work
with consumers, shall provide them with necessary training and
evaluation. Thosewho work with consumers shall be informed
verbally and in writing of program objectives and scope of
service.

D. Programs shal comply with R501-14 and R501-18,
BCI/MIS clearance requirements.

E. Professional staff shall include the following who have
received training in the specific area of care:

1. alicensed physician, or consulting licensed physician,

2. a licensed psychologist, or consulting licensed
psychologist,

3. alicensed mental health therapist, and

a. programs with an enrollment of 20 to 39 consumers
shall employ one or more licensed professiona therapists to
provide a minimum of 20 hours service per week,

b. programs with an enrollment of 40 to 59 consumers
shall employ one or more licensed professiona therapists to
provide a minimum of 30 hours service per week, and

c. programs with an enrollment of 60 or more consumers
shall employ one or more licensed professional therapists to

provide a minimum of 40 hours service per week,

4. alicensed registered nurse, or a consulting licensed
registered nurse,

a. programs with an enroliment of 20 to 39 consumers
shall employ one or more registered nurses to provide a
minimum of 20 hours service per week,

b. programs with an enrollment of 40 to 59 consumers
shall employ one or more registered nurses to provide a
minimum of 30 hours service per week, and

¢. programs with an enrollment of 60 or more consumers
shall employ one or more registered nurses to provide a
minimum of 40 hours service per week.

F. Unlicensed staff who are trained to work with youth
who are chemically dependant or emotionally disturbed or
behaviorally disturbed or conduct disordered, shall work under
the supervision of alicensed clinical professional.

G. The Program shall maintain a minimum staff ratio of
one staff to every five consumers, but shall never havelessthan
two staff on duty at any time. During night time sleeping hours
the required minimum of two staff shall be maintained for
programs up to twenty-five consumers; three staff for up to fifty
consumers, four staff for up to seventy-fiveconsumers; five staff
for up to one hundred consumers; and six staff for over one
hundred consumers.

H. A program with amixed gender population shall have
at least one male and one female staff on duty at al times.

I. Unlicensed Direct Care Staff Training:

1. Staff shall receive 20 hours of pre-service training and
orientation before being responsible for the care of consumers
that shall include at a minimum, the following topics:

a crisisintervention,

b. program policies and procedures,

c. rightsand responsibilities of consumers and grievance
procedures,

d. passiverestraint and security procedures, and

e. fire emergency procedures.

2. Staff shall receive 30 hours of additional training
annually that shall include at a minimum, the following topics:
human relations and communication skills,

. special needs of youth and families,

. problem solving and guidance,

. consumer rules and regulations,

. documentation and legal requirements,

safety in a secure setting, and

. universa precautions for blood borne pathogens.

QP on T

R501-16-5. Direct Service.
Treatment plansshall bereviewed and signed by alicensed
clinical professional.

R501-16-6. Physical Environment.

A. The program shal provide documentation of
compliance with:

1. local zoning ordinances,

2. local business license reguirements,

3. local building codes, specific to an intermediate secure
facility,

4. loca fire safety regulations as required for an
intermediate secure facility,

5. local and state health codes,

B. The program shal provide documentation of
acknowledgment from the appropriate government agency for
new program services or increased consumer capacity.

C. Building and Grounds

1. The program shall insure that the appearance and
cleanliness of the building and grounds are maintained.

2. The program shall ensure a safe physical environment
for consumers and staff.

3. The facility shall incorporate the use of fixtures, and
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furnishingsthat aid in preventing occurrence of suicide, such as:
plexiglass or safety glass, recessed lighting or sedled light
fixtures, non exposed fire sprinkler heads, pressure releaserobe
hooks.

4. Consumersare not to belocked in their seeping rooms.

R501-16-7. Physical Facilities.

A. Live-in staff shal have separate living space with a
private bathroom, bedroom and kitchen.

B. The program shal have space to serve as an
administrative office for records, secretaria work and
bookkeeping.

C. Indoor space for free and informal activities of
consumers shall be available.

D. Provision shall be made for consumer privacy.

E. Space shal be provided for private and group
counseling sessions.

F. Sleeping Space:

1. No more than four persons shall be housed in a
bedroom.

2. A minimum of sixty sguare feet per consumer shall be
provided in a multiple occupant bedroom. Storage space shall
not be counted.

3. A minimum of eighty squarefeet per individua shall be
provided in asingle occupant bedroom. Storage space shall not
be counted.

4. Sleeping areas shall have a source of natural light, and
shall be ventilated by mechanical means or equipped with a
screened window that opens.

5. Each bed shall be solidly constructed, no portable beds,
and be provided with clean linens.

6. Sheets and pillowcases shall be changed and cleaned at
least weekly.

7. Sleeping quarters serving male and female consumers
shall be structurally separated.

8. Consumersshall beallowed to decorate and personalize
bedrooms in accordance with individual treatment plans, with
respect for other residents and property.

G. Bathrooms

1. The program shall have separate bathrooms for males
and females. Theseshall be maintained in good operating order
and in a clean and safe manner.

2. Each consumer shall be supplied with toilet paper,
towels, soap and other items required for personal hygiene.

3. Bathrooms shall be ventilated by mechanical means or
equipped with a screened window that opens.

4, Bathroomsshall meet aminimum ratio of onetoilet, one
lavatory and one tub or shower for each six residents.

5. Thereshall betoiletsand baths or showersthat allow for
individua privacy.

6. There shall be safety mirrors secured to the walls at
convenient heights.

7. Bathrooms shall be located to allow access without
disturbing other residents during sleeping hours.

H. There shall be indoor and outdoor space adequate to
accommodate exercise and recreation.

R501-16-8. Equipment.

A. Furniture and equipment shall be of sufficient quantity,
variety, and quality to meet program and consumer plans.

B. All furniture and egquipment shall be maintained in a
clean and safe manner.

R501-16-9. Laundry Service.

A. Programs that permit individuals to do their own
laundry shall provide equipment and supplies.

B. Programs that provide for common laundry of linens
and clothing shall provide containersfor soiled laundry that are
separate from clean linens and clothing.

C. Laundry appliances shall be maintained in a clean and
safe condition.

R501-16-10. Food Service.

A. Oneperson shall beresponsiblefor food service. If this
person is not a licensed dietitian, regularly scheduled
consultation with alicensed dietitian shall be obtained and the
meals served shall be from the dietitian's approved menus.

B. The person responsible for food service shall maintain
acurrent list of consumers with specia nutritional needs and
record in the consumer's service record information relating to
specia nutritional needs and provide for nutrition counseling
where indicated.

C. Theprogram shall establish and post kitchen rules and
privileges according to consumer needs.

D. Consumers present in the facility for four or more
consecutive hours shall be provided nutritious food.

E. Meals may be prepared at the facility or catered.

F. Kitchensshall haveclean, operationa equipment for the
preparation, storage, serving, and clean up of all meals.

G. Adequate dining space shall be provided for
consumers. Thedining space shall be maintained in aclean and
safe manner.

H. When meals are prepared by consumers there shall be
awritten policy to include:

1. rules of kitchen privileges,

2. menu planning and procedures,

3. nutritional and sanitation requirements, and

4. schedule of responsibilities.

R501-16-11. Storage.
A. Theprogram shall havelocked storagefor medications.
B. The program shall have locked storage for toxic and
hazardous chemicals and materials.

R501-16-12. Medication.

A. Prescriptive medication shall be provided as prescribed
by alicensed medical professional.

B. The program staff shall:

1. assist with the self-administration of medication,

2. observe thetaking of medication,

3. record medication, including time and dosage,
according to prescription, and

4. record effects of medication.

R501-16-13. Specialized Services.

A. The program shall not admit those who are currently
experiencing convulsions, in shock, delirium tremens, or
UNCONSCi OUS.

B. Provisions shall be made for children and youth to
continue their education with a curriculum approved by the
State Office of Education.

C. Programs that provide their own school shall be
recognized by an educational accreditation organization, i.e.,
State Board of Education or the National School Accreditation
Board.

D. Unless the individual treatment plan specifies
otherwise, the following therapies shall be provided to each
child or youth at a minimum:

1. oneindividual therapy session weekly,

2. one group therapy session weekly, and

3. onefamily or couple therapy session monthly.

E. Consumers record files shall have documentation of
time and date of the session with the signature of the provider.

F. Anaccuraterecord shall be kept of all funds deposited
and withdrawn with the residentia facility for use by a
consumer. Consumer purchases of over $20.00 per item, shall
besubstantiated by recei ptssigned by consumer and appropriate
staff.
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G. Daily program schedules shall include activities that
provide the consumer with large muscle exercise.

H. Theprogram shall provide for activity servicesto meet
the physica, socia, cultural, health, maintenance and
rehabilitation needs of the consumer as defined in the treatment
plan.

I. A recreationa program offering a wide variety of
activities suited to the interests and abilities of the consumers
and leisure counseling as needed, shall also be provided daily.

J. Health Facility Licensure Code R432-151-15. Specia
Treatment Procedures. Included are Section 1, Section 2, a
through ¢ and Section 3 through 4 for reference.

1. Theprogram shall identify the behavioral interventions
and special treatment proceduresto be utilized and will provide
justification and standards for use, and shall develop standards
governing the use of these procedures consi stent with consumer
rights, and fire and health standards.

2. The program shall identify policies and procedures for
the following:

a. useof seclusion and time out,

b. prescription and administration of drugs, and

c. use of involuntary medicine.

3. Useof painful stimuli is not allowed.

K. Programsthat conduct strip searchesshall have policies
and procedures which have been approved by the program's
governing body and legal counsel.

KEY: licensing, human services, youth
April 12, 2004 62A-4a-413
Notice of Continuation February 26, 2003
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R527. Human Services, Recovery Services.
R527-302. Income Withholding Fees.
R527-302-1. Income Withholding Fees.

1. When the Office of Recovery Services/Child Support
Services (ORS/CSS) initiates income withholding against a
payor of income for payment of an obligor's child support, the
payor of income may deduct aone-time $25.00 fee to offset the
administrative costs it incurs to process the withholding
pursuant to Rule 64D, Subsection(d)(ii), Utah Rules of Civil
Procedure, and Subsection 78-7-44(1)(b), Utah Code.

2. A payor of income may choose to deduct the entire
$25.00 in the first month of withholding, or, pursuant to
Subsection 62A-11-406(4), Utah Code, a payor may choose to
deduct the $25.00 in monthly increments (for example, $5.00
per month for 5 months) until the full amount has been
deducted, provided the total amount withheld does not exceed
the maximum amount permitted under Subsection 303(b) of the
Consumer Credit Protection Act, 15U.S.C. Subsection 1673(b).

KEY: child support, income withholding fees

December 3, 1999 Section 62A-11-406

Notice of Continuation April 21, 2004 Section 78-7-44
Rule 64D, Utah Rules of Civil Procedure
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R590. Insurance, Administration.
R590-93. Replacement of Life lnsurance and Annuities.
R590-93-1. Authority.

This rule is adopted and promulgated by the Insurance
Commissioner pursuant to Subsection 31A-2-201(3), Utah
Code, which empowersthe Commissioner of Insuranceto make
reasonable rules necessary for, or as an aid to, the effectuation
of any provision of the Insurance Code, and to define acts and
practices reasonably found to be unfair or deceptive.

The issuance or offer to issue any insurance, as defined
herein, which is areplacement of existing insurance, as defined
herein, shal, if not done in compliance with the terms of this
rule, be deemed a misrepresentation in violation of Subsection
31A-23-302(1)(a)(i), Utah Code, and provideunfair inducement
which is prohibited by Subsection 31A-23-302(8), Utah Code.

It is hereby recognized and ordered that insurance
purchasers have inherent interests and rightsin the continuance
of existing insurance coverage which may be compromised if
purchasers are not allowed sufficient time and provided with
sufficient information to enable them to make an informed
choice regarding their desire to continue existing insurance or
replace it with alternative coverage. This rule is adopted to
assure that sufficient time and information shall be provided to
all persons so situated and failure to meet the requirements set
forth herein shall be deemed to be an unfair and deceptive trade
practice by any insurer or any representative of an insurer.

R590-93-2. Purpose.

The purpose of this rule is to protect the interests of life
insurance and annuity purchasers during a replacement
transaction by establishing minimum standards to be observed
by insurers and agents in providing adequate and timely
information concerning the existing and proposed policies or
contracts so that the purchasers may make a better informed
decision.

R590-93-3. Definition or Replacement.

"Replacement” means any transaction in which new life
insurance or anew annuity contract isto be purchased, anditis
known or should be known to the proposing agent, or to the
proposing insurer if there is no agent, that by reason of such
transaction, an existing life insurance policy(ies) or an annuity
contract(s) has been or isto be:

A. Lapsed, forfeited, surrendered, exchanged or otherwise
terminated;

B. Converted to reduced paid-up insurance, continued as
extended term insurance, or otherwise reduced in value by the
use of nonforfeiture benefits or other policy values;

C. Amended so as to effect areduction either in benefits
or in the term for which coverage would otherwise remain in
force or for which benefits would be paid;

D. Reissued with any reduction in cash value; or

E. Pledged ascollateral or subjected to borrowing, whether
inasingleloan or under a schedule of borrowing over aperiod
of time.

R590-93-4. Other Definitions.

A. "Conservation" means any attempt by the existing
insurer or its agent to dissuade a policyholder from the
replacement of existing insurance. A conservation effort does
not include such routine administrative procedures as late
payment reminders, late payment offers or reinstatement offers.

B. "Direct-Response Sales' means any sale of insurance
where the insurer does not utilize an agent or company
representativein thesaleor delivery of thepolicy. Normally the
entire transaction is handled by way of correspondence.

C. "Exigting Insurance” means any insurance in force
including insurance under a binding or conditional receipt, an
insurance policy or contract that is within an unconditional

refund period or aninsurancepolicy whilein the premium grace
period.

D. "Existing Insurer" meanstheinsurance company whose
policy isor will be changed or terminated in such a manner as
described within Section 3, " Definition of Replacement,” of this
rule.

E. "Insurance' meansany life insurance policy or annuity
contract issued by an insurance company except as provided
within Section 5, "Exemptions,” of thisrule.

F. "Notice" meanstherequired one-pagethree-part format
which includes the "Explanation”, the statement of "Existing
Insurance Which May Be Replaced or Changed,” and thelist of
"Items to Consider” followed by signatures and identifying
information. A sample "Notice" is incorporated herein by
reference (see addendum) and is to be made available by the
replacing insurance company. The "Notice' must have
imprinted the name, address and telephone number of the
replacing insurer.

G. "Replacing Insurer" means the insurance company to
which application is made for anew policy or contract whichis
areplacement of existing insurance.

R590-93-5. Exemptions.

Unless otherwise specifically included, this rule shall not
apply to:

A. Credit lifeinsurance;

B. Group lifeinsurance or group annuities;

C. Proposed insurancethat isto replaceinsurance applied
for under a binding or conditional receipt issued by the same
company;

D. Proposed insurance to be provided by the insurer that
issued existing insurance where a contractual change or
conversion privilege is being exercised; and

E. Proposed insurance offered on a direct response basis
to a class or classes of existing policyholders by the same
insurer, for the principa purpose of upgrading existing
insurance. The rationale and proposed process and related
policyholder information must befiled with the Department and
approved to qualify for this exemption and the cost benefit to
policyholders must be reasonable.

R590-93-6. Duties of Agents.

A. In connection with or as part of each application for
insurance, an agent must complete and submit to theinsurer the
required statement from the applicant aswell asthe agent'sown
statement as to whether or not replacement may be involved in
the transaction.

B. Where areplacement isinvolved, the agent shall:

1. Present to and |leave with the applicant, not |ater than at
the time of taking the application, a properly completed and
signed copy of the three-part Notice which includes alist of all
existing insurance to be replaced,;

2. Submit to the replacing insurer with the application a
copy of the properly completed and signed Notice; and

3. Leave with the applicant the original or a copy of
written or printed communications used in connection with the
presentation.

C. Each agent who useswritten or printed communications
in a conservation effort shall leave with the policyholder the
original or a copy of such materials used. Each agent should
explain optional modifications or changes within the existing
insurance.

D. The current Utah Insurance Department rule(s)
regarding the solicitation of life insurance and annuities aso
apply inreplacement and conservation situations. |f applicable,
Security and Exchange Commission disclosure requirements
must also be followed.

R590-93-7. Duties of Insurers Represented by Agents.
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Each insurer shall:

A. Inform its agents, field representatives or other
personnel responsible for compliance with thisrule concerning
the requirements of thisrule.

B. Requirewith or asapart of each completed application
for insurance:

1. A statement in connection with the application signed
by the applicant as to whether such proposed insurance will
replace existing insurance; and

2. A statement signed by the agent asto whether or not he
or she knows replacement is or may be involved in the
transaction.

C. Where areplacement isinvolved, the replacing insurer
shall:

1. Require from the agent with the application for
insurance a copy of the three-part Notice properly completed
and signed;

2. Send to the existing insurer at its home office within
three (3) working days of the datethe Noticeisreceived, acopy
of the Notice advising of the replacement or proposed
replacement of existing insurance. Forwarding of the Noticeis
not required if thereplacing insurer and existing insurer are one
and the same in name and direct management control;

3. Maintain copies of the Notice, all written
communi cationswith respect to replacement, and areplacement
register, cross-indexed by replacing agent and existing insurer
to bereplaced, for at least three years or until the conclusion of
the next regular examination by the Insurance Department of its
state of domicile, whichever is|ater;

4. Furnish to the applicant a Policy Summary and/or
disclosure material in accordance with the provisions of the
current rules concerning the solicitation of insurance. In
connection with registered contracts, applicants shall be
furnished premium or contract contribution amounts and
identification of the appropriate prospectus or offering circular;
and

5. Provide the applicant with aright to an unconditional
refund of al premiums paid, which right may be exercised
within a period of at least twenty (20) days commencing from
the date of delivery of the policy or contract.

R590-93-8. Duties of Insurers with Respect to Direct-
Response Sales.

Each insurer shall:

A. Inform its personnel responsible for compliance with
this rule of the requirements of thisrule;

B. Requirewith or asapart of each completed application
for insurance a statement signed by the applicant as to whether
such proposed insurance will replace existing insurance;

C. Where areplacement is proposed by an insurer in the
solicitation of adirect-responsesaleor itisknown by theinsurer
on the date of application that a replacement will occur:

1. Provide the applicant or prospective applicant with or
as part of the application the three-part Notice with the request
that the applicant properly complete, sign and return a copy of
the Notice with the application;

2. Send to the existing insurer at its home office within
three (3) working days of the date of the Notice is received, a
copy of the Notice advising of the replacement or proposed
replacement of existing insurance. Forwarding the Noticeisnot
required if thereplacing insurer and existing insurer are one and
the same in name and direct management control;

3. Maintain copies of the Notice, all written
communi cationswith respect to replacement, and areplacement
register, cross-indexed by existing insurer to be replaced, for at
least three years or until the conclusion of the next regular
examination by theinsurance department of itsstateof domicile,
whichever islater;

4. Furnish to the applicant a Policy Summary and/or

disclosure material in accordancewith the provisions of current
rules concerning the solicitation of insurance. In connection
with registered contracts, applicantsshall befurnished premium
or contract contribution amounts and identification of the
appropriate prospectus or offering circular; and

5. Provide the applicant with aright to an unconditional
refund of al premiums paid, which right may be exercised at
|east twenty (20) days commencing from the date of delivery of
the policy or contract.

D. Where no replacement is proposed by aninsurer in the
solicitation of a direct-response sale and the three-part Notice
was not included with or as part of the application and returned
to the insurer, but it is indicated on the application that a
replacement might occur and theinsurer plansto issueapolicy:

1. Suspend the application process for no longer than ten
(10) days;

2. Provide the applicant with the Notice within three (3)
days after receipt of the application;

3. Request that the applicant properly complete, sign and
return a copy of the Notice within five (5) days; and

4. Continue the process as outlined in Sections 8(C)(2)
through 8(C)(5). The insurer may continue the application
process after ten (10) days from receipt of application even if a
copy of the Notice has not been received.

R590-93-9. Dutiesof Existing Insurer.

Each existing insurer in connection with a voluntary
conservation effort, may, or upon request from the policyholder
shall, furnish current, compl ete and detailed summary or ledger
statements pertaining to the existing insurance and in
accordance with the provisions of current rules concerning the
solicitation of insurance. The existing insurer should explain
optional modificationsor changeswithintheexistinginsurance.

R590-93-10. Penalties.

A. Pursuant totheprovisionsof Sections31A-2-308, 31A-
23-216 and 31A-23-217, Utah Code, viol ationsof thisruleshall
subject licensees to the following penalties:

1. Any insurer found in violation of this rule may be
charged an administrativeforfeiture of not morethan $1,000 for
each separate violation. Additionally, willful violation of this
rule could subject theinsurer to censorship against itscertificate
of authority.

2. Any individual or organizationa licensee found in
violation of thisrulemay becharged an administrativeforfeiture
of not more than $1,000 for each separate violation.
Additionally, willful violation of this rule could subject the
individual or organizational licenseeto be placed on probation,
license suspension or revocation.

B. Any action on the part of an agent, insurer, or
representative to discourage the policyholder from reading,
completing or signing the three-part Notice shall be deemed a
violation of thisrule.

C. Policyholders have the right to replace existing
insurance after indicating in or as part of the application for
insurance that such is not their intention; however, patterns of
such action by policyholders who purchase replacing policies
from the same insurer or agent shall be deemed prima facie
evidence of theinsurer's or agent's knowledge that replacement
was intended in connection with the sale of those policies, and
such patterns or action shall be deemed primafacie evidence of
the insurer's or agent's violation of thisrule.

D. This rule does not prohibit the use of additiona
material other than that whichisrequired that isnot inviolation
of thisrule or any other Utah statute or rule.

R590-93-11. Relationship to Other Statutesand Rules.
If any portion of thisruleisinconsi stent with any provision
of any statute or other ruledealing with lifeinsurance or annuity
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marketing practicesor disclosure, said inconsistent portion shall
be interpreted so as to provide the greatest information or
protection to the policyholder.

R590-93-12. Severability.

If any section, term, or provision of this rule shal be
adjudged invalid for any reason, such judgment shall not affect,
impair or invalidate any other section, term, or provision of this
rule and the remaining sections, terms, and provisions shall be
and remain in full force.

R590-93-13. Effective Date.
Thisrule shall be effective May 26, 1989.

KEY: insurancelaw
1989 31A-2-201
Notice of Continuation April 28, 2004
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R590. Insurance, Administration.

R590-98. Unfair Practicein Payment of Life Insuranceand
Annuity Policy Values.

R590-98-1. Authority.

Thisruleisadopted pursuant to Section 31A-2-201, Utah
Code, which empowers the Insurance commissioner to make
rules necessary to implement the Insurance Code, and pursuant
to Section 31A-23-302, which alows the commissioner to
define methods of competition and acts and practices found by
him to be unfair or deceptive.

R590-98-2. Scope.
This rule shall apply to all persons transacting insurance
under the Utah Insurance Code.

R590-98-3. Purpose.

The purpose of thisrule isto require aprompt response to
policyholder requests for policy valuesand limit the exercise of
the statutory deferral option to situationsin which the financia
stability of theinsurer is at risk.

R590-98-4. Definitions.

A. Asused in thisrule "Policy Vaues' are the values to
which theinsured is entitled upon application for policy loans
or the surrender of the policy and include cash values,
accumulated dividends, coupons and other values of a similar
nature.

B. Asused in thisrule "Deferra” means the withholding
or delay in payment of cash values to the policyholder.

C. Asusad in this rule "Deferral" does not include the
withholding or delay in payment to a policyholder of Variable
Life Insurance (VLI) payments when the value of investment
assetson which paymentsare based cannot be obtai ned because:

(1) the Securities and Exchange commissioner (SEC) has
restricted trading;

(2) the stock exchangeis closed; or

(3) the SEC permits deferral to protect the policyholder.

R590-98-5. Unfair or Deceptive Actsor Practices.

The following are hereby defined as unfair or deceptive
acts or practices:

A. Failing to respond to a policyholder request for cash
values within 20 days.

B. Exercising the nonforfeiture deferral option of Section
31A-22-408(2)(f), in responseto an application for policy value
unless the financial stability of theinsurer is at risk.

R590-98-6. Requirements.

A. All companies licensed in this State must file with the
commissioner awritten notice of election to reservetheright to
defer the payment of any policy values after demand has been
made by a policyholder for payment. The notice must include
an explanation of the reason(s) for such action, the steps to be
taken by the company to alleviate the situation, the manner in
which thedeferment isbeingimposed fairly and equitably on all
policyholders, the notice to policyholders as to why the
company istaking such action and the anticipated date on which
the cash values are expected to be available.

B. Basic cash valuesmay be computed by theinterpolation
of values between policy years or by the values shown in the
policy nonforfeiture value tables as of the end of each policy
year. If thelatter method is used, the company may deduct from
the cash value any premiums required to pay the policy to the
next succeeding anniversary date. In no event, may premiums
be deducted that will advance the paid-to date past the next
succeeding anniversary date.

C. Nosurrender or "service charge" will be deducted from
the policy values unless specifically provided in the policy.

D. Companies may offer a policy loan in lieu of cash

surrender as a means to conserve business, but only if the
following criteria are strictly adhered to:

(1) The computation of cash values and premium
deductions, if any, will be calculated on the same basis as
enumerated in B above.

(2) Thepolicyholder must beinformed fully and concisely
as to the reasons the company is sending the proceeds of a
policy loan as opposed to the policy value, an explanation asto
the effect the loan will have upon interest charges, premiums,
death benefits, and the proceduresfor the repayment of theloan.

(3) Applications for the surrender of a policy for cash
value shall be processed within 20 days. If apolicy loan check
isissued in lieu of cash surrender values, the check must be
immediately negotiable for either the payment of policy loan
values or the partial payment of cash surrender values. If the
check is issued for policy loan values only, a stamped, self-
addressed envel ope and a cash surrender form must accompany
the check, together with appropriate instructions as to how the
policyholder should proceed to obtain the full policy value. A
request for the balance of the cash surrender value must be
processed within ten days.

R590-98-7. Penalty.

Insurers found in violation of thisrule shal be subject to
revocation of the Certificate of Authority or such other penalty
as determined by the commissioner in accordance with law.

R590-98-8. Separability.

If any provision of this rule or the application thereof to
any person or circumstance isfor any reason held to beinvalid,
the remainder of the rule and the application of such provision
to other persons or circumstances shall not be affected thereby.

KEY: insurancelaw
1989
Notice of Continuation April 28, 2004

31A-2-201
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R590. Insurance, Administration.
R590-166. Home Protection Service Contract Rule.
R590-166-1. Authority.

Thisruleisissued by thelnsurance Commissioner pursuant
totheauthority granted under Subsection 31A-2-201(3) to adopt
rules for the implementation of the Utah Insurance Code and
under Subsections 31A-6a-110(1) and (2).

R590-166-2. Purpose and Scope.

The purpose of thisrule isto establish certain exemptions
from the requirements of Chapter 6aof Title 31A asit relatesto
home protection companies as defined herein.

R590-166-3. Definition.

A. "Home protection service contract," also referred to as
"home service contract" or "home warranty," means a service
contract as defined by Subsection 31A-6a-101(3)(a) whereby a
person, other than abuilder, seller, or lessor of ahomewhichis
the subject of the contract, undertakes, for aspecified period of
time and for a predetermined fee, to repair or replace
components, systems, or appliances of such home upon
mechanical or operationa failure, or to makeindemnificationto
the holder of such contract for such repair or replacement.

B. "Home protection company" means a service contract
provider as defined by 31A-6a-101(5) who issues home
protection service contracts, excluding insurers authorized for
casualty insurance.

R590-166-4. Rule.

A. Upon prior written notification to the commissioner,
home protection compani esdoing businessin thisstatewho are,
at the time of notification, in compliance with all the terms and
provisionsset forth inthisruleand arein compliancewith al of
the terms and provisions of Chapter 6a of Title 31A, except
those terms and provisions specifically exempted herein, shall
be exempt fromtherequirementsof Subsections31A-6a-103(1),
31A-6a-103(2)(a) and 31A-6a-103 (2)(b) and the requirements
of Subsections 31A-6a-104(2) and (8); provided, however, that
nothing herein shall abrogate the requirement that home
protection companies file copies of the service contracts to be
used in this state, and any modifications thereto, and pay filing
fees as would otherwise be required pursuant to Subsections
31A-6a-103(2)(a) and (b). So long as a home protection
company remains in compliance with this rule, the home
protection company's election to be subject to this rule shall
remainin effect until written notification to the commissioner by
the company of the company's withdrawa of its election.
Notwithstanding theforegoing, home protection companieswho
are doing businessin this state prior to the effective date of this
rule and who elect to be subject to this rule as of the rule's
effective date shall have until 60 days from the rul€'s effective
dateto attain compliancewith all thetermsand provisionsof the
rule.

B. To assurethefaithful performance of its obligationsto
its contract holders the home protection company shall deposit
in accordance with Section 31A-2-206 an amount not less than
$10,000 for each 500 home protection service contractsin force
in this state, but not to exceed $100,000. In the event of any
fallure of the home protection company to perform its
obligationsto its contract holders, the commissioner may make
equitable distributions to contract-holders from funds held on
deposit.

C. Inlieu of the deposit required in paragraph B above, a
surety bond or irrevocable letter of credit in favor of the
commissioner for $50,000 may be filed by the home protection
company. When, based on the home protection company's
annual report pursuant to Section 5(A) hereof, the number of
home protection service contracts issued by a protection
company then inforcein this state exceeds 2,500, the amount of

thesurety bond or letter of credit shall beincreased to $100,000.
The bond shall be issued by an insurer authorized to transact
surety businessin this state. Any letter of credit shall be from
abank approved by the commissioner and in aform acceptable
tothecommissioner. The surety bond or letter of credit shall be
held for the same purpose as the deposit in lieu of which it is
filed. Nobond or letter of credit shall be cancelled or subject to
cancellation unless at least 30 days advance notice, in writing,
thereof is filed with the commissioner and evidence of other
security is provided.

D. The securities, bond or letter of credit of a home
protection company deposited as required by this rule shall
congtitute a claim fund to be administered by the commissioner
for the benefit of persons sustaining actionableinjury dueto the
insolvency or impairment of the home protection company. The
commissioner may, at his option, seek assumption of an
insolvent home protection company's obligations and business
by a solvent company, and apply the insolvent home protection
company's deposit or proceeds of any surety bond or letter of
credit to this purpose.

E. Any deposit, surety bond or letter of credit shall be
mai ntai ned unimpaired aslong asthe home protection company
continues to do business in this state. Whenever the home
protection company ceases to do business in this state and
furnishes the commissioner proof that it has discharged or
otherwise adequately provided for al itsobligationsto itshome
protection service contract holders in this state, the
commissioner shall authorizerel ease of the deposited securities,
surety bond or letter of credit on file at that time.

R590-166-5. Annual Statements, Interim Reports.

A. A home protection company electing to be subject to
this rule shall annually, within 90 days after the close of its
fiscal year, file with the commissioner its annual statementina
form prescribed by the commissioner. Such annual statement
shall include a current financia statement prepared in
accordance with generally accepted accounting principles,
reviewed by an independent certified public accountant, and
verified by the home protection company's president and
principal financial or accounting officer.

B. Each annua statement shall also report the home
protection company'svolume of businessin thisstateduring the
preceding fiscal year, the losses thereon, open depositories at
year end, and a statement of assets and liabilities.

C. A home protection company which fails to file its
annual statement in the form and within the time provided in
thisrule may be fined $500 for each month, or any part thereof,
during which such delinquency continues, and upon notice by
the commissioner, its election to be subject to this rule may be
suspended or revoked until such delinquency is cured to the
satisfaction of the commissioner.

D. In addition to an annua statement, the commissioner
may require of any particular home protection company, in any
situation where that home protection company's ability to
service its obligations to holders or creditors is in reasonable
doubt, such additiona regular or specia reports as the
commissioner may deem necessary.

R590-166-6. Severability.

If aprovision of thisrule or the application thereof to any
person or circumstance is for any reason held to beinvalid, the
remainder of the rule and the application of such provisionsis
not effected.

KEY: insurance
1994
Notice of Continuation April 28, 2004

31A-2-201
31A-6a-110
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R590. Insurance, Administration.

R590-190. Unfair Property, Liability and Title Claims
Settlement Practices Rule.

R590-190-1. Authority.

Thisrule is promulgated pursuant to Subsections 31A-2-
201(1) and 31A-2-201(3)(a) in which the commissioner is
empowered to administer and enforcethistitleandto makerules
to implement the provisions of thistitle. Further authority to
providefor timely payment of claimsis provided by Subsection
31A-26-301(1). Mattersrelating to proof and notice of lossare
promulgated pursuant to Section 31A-26-301 and Subsection
31A-21-312(5). Authority to promulgate rules defining unfair
claims settlement practices or acts is provided in Subsection
31A-26-303(4). The authority to require atimely response to
the Insurance Department is provided in Section 31A-2-202(4).

R590-190-2. Purpose.

Thisrulesetsforth minimum standardsfor theinvestigation
and disposition of property, liability, and title claims arising
under contracts or certificatesissued to residents of the State of
Utah. It isnot intended to cover bail bonds. These standards
include fair and rapid settlement of claims, protection for
claimants under insurance policies from unfair claims
adjustment practicesand promotion of professional competence
of those engaged in clam adjusting. This rule defines
proceduresand practiceswhich constituteunfair claim practi ces.
Thisruleisregulatory in natureand is not intended to create any
private right of action.

R590-190-3. Definitions.

For the purpose of this rule the commissioner adopts the
definitions as set forth in 31A-1-301, and the following:

(1) "Claim file" means any record either in its original
form or as recorded by any process which can accurately and
reliably reproduce the original material regarding the claim, its
investigation, adjustment and settlement.

(2) "Claimant" means either afirst party claimant, athird
party claimant, or both and includes such claimant's designated
legal representative and includes a member of the claimant's
immediate family designated by the claimant.

(3) "Clam representative" means any individual,
corporation; association, organization, partnership, or other
legal entity authorized to represent an insurer with respect to a
claim, whether or not licensed within the State of Utah to do so.

(4) "Days' means calendar days.

(5) "Documentation” includes, but is not limited to, any
pertinent communications, transactions, notes, work papers,
claim forms, bills, and explanation of benefits formsrelative to
the claim.

(6) "First paty clamant" means an individual,
corporation, association, partnership or other lega entity
asserting a right to a benefit or a payment under an insurance
policy or insurance contract arising out of the occurrence of the
contingency or loss covered by such policy or contract and
includes such claimant's designated lega representative and
includes a member of the claimant's immediate family
designated by the claimant.

(7) "General businesspractice" meansapattern of conduct.

(8) "Investigation" means all activities of an insurer
directly or indirectly related to the determination of liabilities
under coverages afforded by an insurance policy or insurance
contract.

(9) "Notice of claim or loss' means any notification,
whether inwriting or other means acceptable under the terms of
an insurance policy or insurance contract, to an insurer or its
agent, by a claimant, which reasonably apprizes the insurer of
the facts pertinent to a claim.

(10) "Proof of loss" shall mean reasonable documentation
by theinsured in accordancewith policy provisions and insurer

practices asto the facts of theloss and the amount of the claim.
(11) "Specificdisclosure" shall mean noticeto theinsured
by means of policy provisions in boldface type or a separate
written notice mailed or delivered to the insured.
(12) "Third party claimant" means any person asserting a
claim against any person under a policy or certificate of an
insurer.

R590-190-4. File and Record Documentation.

Each insurer's claim files for policies or certificates are
subject to examination by the commissioner of insurance or by
the commissioner's duly appointed designees. To aid in such
examination:

(1) theinsurer shall maintain claim datathat isaccessible
and retrievable for examination; and

(2) detailed documentation shall be contained in each
claim file to permit reconstruction of the insurer's activities
relative to the claim.

R590-190-5. Misrepresentation of Policy Provisions.

(1) Theinsurer and itsrepresentatives shall fully disclose
tofirst party claimantsall pertinent benefits, coverages or other
provisions of an insurance policy or insurance contract under
which aclaimis presented, including loss of use and household
services.

(2) Theinsurer is prohibited from denying a claim based
upon afirst party claimant'sfailureto exhibit the property unless
thereis documentation of abreach of the policy provisioninthe
clamfile.

R590-190-6.
Communications.

Within 15-days every insurer shall:

(1) upon receiving notification of a claim, acknowledge
the receipt of such notice unless payment is made within such
period of time, or unless the insurer has a reason acceptable to
the Insurance Department as to why such acknowledgment
cannot be made within the time specified. Notice given to an
agent of an insurer is notice to the insurer;

(2) provide asubstantive responseto aclaimant whenever
aresponse has been requested; and

(3) upon receiving notification of a claim, provide all
necessary claim forms, instructions, and reasonable assistance
so that first party claimants can comply with the policy
conditions and the insurer's reasonabl e requirements.

Failure to Acknowledge Pertinent

R590-190-7. Notice of Claim or Loss.

(1) Noticeof Claimor Losstoaninsurer, if required, shall
be considered timely if made according to the terms of the
policy, subject to the definitions and provisions of thisrule, and
the provisions of Section 31A-21-312.

(2) Noticeof Claimor Loss may be given by aninsured to
any appointed agent, authorized adjuster, or other authorized
claim representative of an insurer unless the insurer clearly
directs otherwise by means of Specific Disclosure as defined
herein.

(3) The generd practice of the insurer when accepting a
notice of loss or notice of claim shall be consistent for all
policyholdersin accordance with the terms of the policy.

R590-190-8. Proof of L oss.

Proof of lossto aninsurer, if required, shall be considered
timely if made according to the terms of the policy, subject to
the definitions and provisions of this rule and the requirements
of Section 31A-21-312.

R590-190-9. Unfair M ethods, Deceptive Actsand Practices
Defined.
The commissioner, pursuant to Section 31A-26-303(4),



UAC (Asof May 1, 2004)

Printed: August 17, 2004

Page 70

hereby finds the following acts, or the failure to perform
required acts, to be mideading, deceptive, unfarly
discriminatory or overreaching in the settlement of claims:

(1) denying or threatening the denia of the payment of
claims or rescinding, canceling or threatening the recission or
cancellation of coverage under apolicy for any reason which is
not clearly described in the policy as a reason for such denial,
cancellation or rescission;

(2) failing to provide the insured or beneficiary with a
written explanation of the evidence of any investigation or file
materias giving rise to the denial of a clam based on
misrepresentation or fraud on an insurance application, when
such misrepresentation is the basis for the denial;

(3) compensation by an insurer of its empl oyees, agentsor
contractors of any amounts which are based on savings to the
insurer as aresult of denying the payment of claims;

(4) failing to deliver a copy of the insurer's guidelines,
which could include the department's statutes, rules and
bulletins, for prompt investigation of claims to the Insurance
Department when requested to do so;

(5) refusingto pay claimswithout conducting areasonable
investigation;

(6) offeringfirst party claimants substantially lessthan the
reasonablevalueof theclaim. Such value may be established by
one or more independent sources,

(7) making claim paymentsto insureds or beneficiariesnot
accompanied by a statement or explanation of benefits setting
forth the coverage under which the payments are being made
and how the payment amount was cal cul ated;

(8) failing to pay claims within 30-days of properly
executed proof of loss when liability is reasonably clear under
one coverage in order to influence settlements under other
portionsof theinsurancepolicy coverageor under other policies
of insurance;

(9) refusing payment of a claim solely on the basis of an
insured's request to do so unless:

(@ the insured claims sovereign, eleemosynary,
diplomatic, military service, or other immunity from suit or
liability with respect to such claim; or

(b) theinsured is granted the right under the policy of
insurance to consent to settlement of claims.

(10) advising a claimant not to obtain the services of an
attorney or suggesting the claimant will receivelessmoney if an
attorney is used to pursue or advise on the merits of aclaim;

(11) midleading a claimant as to the applicable statute of
limitations;

(12) requiring an insured to sign a release that extends
beyond the occurrence or cause of action that gave rise to the
claims payment;

(13) deducting from aloss or claim payment made under
one policy those premiums owed by the insured on another
policy, unless the insured consents;

(14) failing to settle afirst party claim on the basis that
responsibility for payment of the claim should be assumed by
others, except as may otherwise be provided by policy
provisions;

(15) issuing checks or draftsin partial settlement of aloss
or aclaim under a specified coverage when such check or draft
contains language which purports to release the insurer or its
insured from total liability;

(16) refusing to provide awritten basis for the denial of a
claim upon demand of the insured;

(17) denying a clam for medica treatment after
preauthorization has been given, except in cases where the
insurer obtains and provides to the claimant documentation of
thepre-existence of thecondition for which the preauthorization
has been given or if the claimant is not eligible for coverage;

(18) refusing to pay reasonably incurred expenses to an
insured when such expensesresulted fromadelay, as prohibited

by these rules, in claims settlement or claims payment;

(19) when an automobile insurer represents both a tort
feasor and a claimant:

(a) failingto adviseaclaimant under any coveragethat the
same insurance company represents both the tort feasor and the
claimant as soon as such information becomes known to the
insurer; and

(b) alocatingmedical paymentstothetort feasor'sliability
coverage before exhausting a claimant's personal injury
protection coverage.

(20) failingto pay interest at the legal rate, asprovided in
Title15, Utah Code, upon amountsthat are overdue under these
rules. Thisdoes not apply to insurers who fail to pay Personal
Injury Protection expenseswhen due. Theseexpensesshall bear
interest as provided in 31A-22-309(5)(c).

R590-190-10. Minimum Standards for Prompt, Fair and
Equitable Settlements.

(1) Theinsurer shall provideto the claimant astatement of
the time and manner in which any claim must be made and the
type of proof of loss required by the insurer.

(2) Within 30-days after receipt by the insurer of a
properly executed proof of loss, the insurer shall complete its
investigation of the claim and the first party claimant shall be
advised of the acceptance or denia of the claim by the insurer
unlesstheinvestigation cannot be reasonably completed within
that time. If the insurer needs more time to determine whether
a first party claim should be accepted or denied, it shall so
notify thefirst party claimant within 30-days after receipt of the
proofs of loss, giving the reasons more time is needed. If the
investigation remains incomplete, the insurer shall, within 45-
days after sending the initial notification and within every 45-
days thereafter, send to the first party claimant aletter setting
forth the reasons additional timeisneeded for theinvestigation,
unlessthefirst party claimant is represented by legal counsel or
public adjuster. Any basis for the denia of a claim shall be
noted in the insurers claim file and must be communicated
promptly and in writing to thefirst party claimant. Insurersare
prohibited from denying a claim on the grounds of a specific
provision, condition, or exclusion unless reference to such
provision, condition or exclusion isincluded in the denial.

(3) Unless otherwise provided by law, an insurer shall
promptly pay every valid insurance claim. A claim shall be
overdueif not paid within 30-days after theinsurer isfurnished
written proof of the fact of a covered loss and of the amount of
theloss. Payment shall mean actual delivery or mailing of the
amount owed. If such written proof is not furnished to the
insurer as to the entire claim, any partial amount supported by
written proof or investigation is overdue if not paid within 30-
days. Payments are not deemed overdue when the insurer has
reasonable evidence to establish that the insurer is not
responsiblefor the payment, notwithstanding that written proof
has been furnished to the insurer.

(4) If negotiations are continuing for settlement of aclaim
with a claimant, who is not represented by legal counsel or
public adjuster, notice of expiration of the statute of limitation
or contract time limit shall be given to the claimant at least 60
days before the date on which such time limit may expire.

(5) Insurersare prohibited from making statements which
indicate that therightsof athird party claimant may beimpaired
if aform or release is not completed within a given period of
time unless the statement is given for the purpose of notifying
the third party claimant of the provision of a statute of
limitations.

(6) Upon receipt of an inquiry from the insurance
department regarding a claim, every licensee shal furnish a
substantiveresponseto theinsurancedepartment withinthetime
period specified in the inquiry.
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R590-190-11. Standards for Prompt, Fair and Equitable
Settlements Applicable to Automobile I nsurance.

(1) When the insurance policy provides for the
adjustments and settlement of automobile total losses for first
party claimants on the basis of actual cash value or replacement
with another of like kind and quality, one of the following
methods must apply:

(a) theinsurer may elect to offer areplacement automobile
which is a specific comparable automobile available to the
insured, with all applicable taxes, license fees and other fees
incident to transfer of evidence of ownership of the automobile
paid, at no cost other than any deductible providedinthepolicy.
The offer and any rejection thereof must be documented in the
claimfile;

(b) theinsurer may elect a cash settlement based upon the
actual cost, less any deductible provided in the policy, to
purchase a comparable automobile including all applicable
taxes, licensefeesand other feesincident to transfer of evidence
of ownership of a comparable automobile. Such cost may be
determined by using:

(i) the cost of two or more comparable automobilesin the
local market areawhen a comparable automobileisavailable or
was available within the last 90-days to consumers in the local
market area;

(ii) the cost of two or more comparable automobiles in
areas proximate to the local market area, including the closest
major metropolitan areas within or without the state, that are
available or were available within the last 90-daysto consumers
when comparable automobiles are not available in the local
market area pursuant to Subsection R590-190-11.(1)(b)(i);

(iii) one of two or more quotations obtained by theinsurer
from two or more qualified dealers located within the local
market area when a comparable automobile is not available in
the local market area; or

(iv) any source of determining statistically valid fair
market values that meet al of the following criteria:

(A) the source shdl give primary consideration to the
valuesof vehiclesintheloca market areaand may consider data
on vehicles outside the areg;

(B) the source's database shall produce values for at least
85% of the makes and modelsfor thelast 15 model years, taking
into account the values of al major options for such vehicles;
and

(C) the source shall produce fair market values based on
current data available from the area surrounding the location
wheretheinsured vehiclewasprincipally garaged or anecessary
expansion of parameters, such as time and area, to assure
statistical validity.

(v) if theinsurer is notified within 30-days of the receipt
of the claim draft that the first party claimant cannot purchase a
comparable vehicle for such market value, the company shall
reopenitsclaimfileand thefollowing procedure(s) shall apply:

(A) the company may locate a comparable vehicle by the
same manufacturer, same year, similar body style and similar
options and price range for the insured for the market value
determined by the company at the time of settlement. Any such
vehicle must be available through licensed dedlers or private
sellers,

(B) the company shall either pay the difference between
market value before applicable deductions and the cost of the
comparable vehicle of like kind and quality which the insured
has located, or negotiate and effect the purchase of thisvehicle
for the insured;

(C) the company may elect to offer a replacement in
accordance with the provisions set forth in Subsection R590-
190-11.(1)(a); or

(D) the company may conclude the loss settlement as
provided for under the appraisa section of the insurance
contract in force at the time of the loss. The company is not

required to take action under this subsection if its
documentation to the first party claimant, at the time of
settlement, included written notification of the availability and
location of a specified and comparable vehicle of the same
manufacturer, same year, similar body styleand similar options
in as good or better condition as the total loss vehicle which
could be purchased for the market value determined by the
company before applicable deductions.

() when afirst party claimant automobile total loss is
settled on abasiswhich deviates from the methods described in
Subsections R590-190-11.(1)(a) and (b), the deviation must be
supported by documentation giving particulars of the
automobile condition. Any deductions from such cost,
including deductionsfor salvage, must be measurable, itemized
and specified as to dollar amount and shall be appropriate in
amount. The basis for such settlement shall be fully explained
to the first party claimant.

(2) Tota loss settlementswith athird party claimant shall
be on the basis of the market value or actual cost of a
comparable automobile at the time of loss. Settlement
procedures shall be in accordance with Subsection R590-190-
11.(1)(b) and (c), except (b)(v) shall not apply.

(3) Where liability and damages are reasonably clear,
insurers are prohibited from recommending that third party
claimants make a claim under their own policies solely to avoid
paying claimsunder suchinsurer'sinsurance policy or insurance
contract.

(4) Insurers are prohibited from requiring a claimant to
travel an unreasonable distance to inspect a replacement
automobile, to obtain arepair estimate or to havetheautomobile
repaired at a specific repair shop.

(5) Insurers shal include the first party claimant's
deductible, if any, in subrogation demands initiated by the
insurer.  Subrogation recoveries may be shared on a
proportionate basis with the first party claimant when an
agreement is reached for less than the full amount of the loss,
unless the deductible amount has been otherwise recovered.
The recovery shall be applied first to reimburse the first party
claimant for the amount or share of the deductible when thefull
amount or share of the deductible has been recovered. No
deduction for expenses can be made from the deductible
recovery unless an outside attorney is retained to collect such
recovery. The deduction may then be for only a pro rata share
of the alocated loss adjustment expense. If subrogation is
initiated but discontinued, the insured shall be advised.

(6) If aninsurer prepares or approves an estimate of the
cost of automabile repairs, such estimate shall bein an amount
for which it may be reasonably expected the damage can be
satisfactorily repaired. If the insurer prepares an estimate, it
shall giveacopy of the estimate to the claimant and may furnish
to the claimant the names of one or more conveniently located
repair shops.

(7) When the amount claimed is reduced because of
betterment or depreciation, al information for such reduction
shall be contained in the claim file. Such deductions shall be
itemized and specified as to dollar amount and shal be
appropriate for the amount of deductions. The insurer shall
provide a written explanation of these deductions to the
claimant upon request.

(8) When the insurer elects to repair and designates a
specific repair shop for automobile repairs, the insurer shall
cause the damaged automobile to be restored to its condition
prior to the loss at no additional cost to the claimant other than
as stated in the policy and within a reasonable period of time.

(9) Where coverage exists, loss of use payment shall be
made to a claimant for the reasonably incurred cost of
transportation, or for the reasonably incurred rental cost of a
substitutevehicle, including collision damagewaiver, unlessthe
claimant has physica damage coverage available, during the



UAC (Asof May 1, 2004)

Printed: August 17, 2004

Page 72

period the automobile is necessarily withdrawn from service to
obtain parts or effect repair, or, in the event the automobileisa
total loss and the claim has been timely made, during the period
fromthedate of loss until areasonabl e settlement offer has been
made by theinsurer. Theinsurer is prohibited from refusing to
pay for loss of use for the period that the insurer is examining
the claim or making other determinations as to the payability of
the loss, unless such delay reveals that the insurer is not liable
to pay the claim. Loss of use payments shall be an amount in
addition to the payment for the value of the automobile.

(10) Subject to Subsections R590-190-11.(1) and (2), an
insurer shal fairly, equitably and in good faith attempt to
compensate a claimant for all lossesincurred under collision or
comprehensive coverages. Such compensation shall be based at
least, but not exclusively, upon the following standards:

(a) an offer of settlement may not be made exclusively on
the basis of useful life of the part or vehicle damaged;

(b) an estimate of the amount of compensation for the
claimant shall include the actual wear and tear, or lack thereof,
of the damaged part or vehicle;

(c) actual cashvalue, which shall takeinto account the cost
of replacement of the vehicle and/or the part for which
compensation is claimed;

(d) an actual estimate of the true useful life remaining in
the part or vehicle shall betaken into account in establishing the
amount of compensation of aclaim; and

(e) actua cash value, which shall include taxes and other
feeswhich shall beincurred by a claimant in replacing the part
or vehicle or in compensating the claimant for thelossincurred.

(11) Insurers are prohibited from demanding
reimbursement of personal injury protection payments from a
first-party insured of payments received by that party from a
settlement or judgement agai nst athird party, except asprovided
by law.

(12) Theinsurer shall providereasonablewritten noticeto
a clamant prior to termination of payment for automobile
storage charges and documentation of the denial as required by
Section R590-190-4. Suchinsurer shall providereasonabletime
for the claimant to remove the vehicle from storage prior to the
termination of payment.

R590-190-12. Unfair ClaimsSettlement PracticesApplicable
to Automobile I nsurance.

The commissioner, pursuant to Section 31A-26-303(4),
hereby finds the following acts, or the failure to perform
required acts, to be misleading, deceptive, unfarly
discriminatory or overreaching in the settlement of claims:

(1) using asabasisfor cash settlement with aclaimant an
amount which isless than the amount which the insurer would
be charged if repairs were made, unless such amount is agreed
to by the claimant or provided for by the insurance policy;

(2) refusing to settle a claim based solely upon the
issuance of, or fallure to, issue a traffic citation by a police

ency;

(3) faling to disclose dl coverages for which an
application for benefitsis required by the insurer;

(4) failingingoodfaithtodiscloseall coverages, including
loss of use, household services, and any other coverages
available to the claimant;

(5) requiring a claimant to use only the insurer's claim
servicein order to perfect aclaim;

(6) failing to furnish the claimant, when requested, with
the name and address of the salvage dealer who has provided a
salvage quote for the amount deducted by the insurer in atotal
| oss settlement;

(7) refusing to disclose policy limitswhen requested to do
so by aclaimant or claimant's attorney;

(8) using arelease on the back of a check or draft which
requires a claimant to release the company from obligation on

further claims in order to process a current claim when the
company knows or reasonably should know that there will be
future liability on the part of the insurer;

(9) refusing to use a separate rel ease of aclaim document
rather than one on the back of a check or draft when requested
to do so by aclaimant;

(10) intentionally offering less money to a first party
claimant than the claim is reasonably worth, a practice referred
to as"low-balling;"

(11) refusing to offer to pay claims based upon the
Doctrine of Comparative Negligence without areasonablebasis
for doing so; and

(12) imputing the negligence of a permissive user of a
vehicle to the owner of the vehicle in abailment situation.

R590-190-13. Standards for Prompt, Fair and Equitable
SettlementsApplicabletoFireand Extended Coverage Type
Policies with Replacement Cost Coverage.

(1) Replacement Cost Value:

Whenthepolicy providesfor the adjustment and settlement
of first party losses based on replacement cost, the following
shall apply:

(a8) when aloss requires repair or replacement of an item
or part, any consequential physical damageincurred in making
such repair or replacements not otherwise excluded by the
policy, shall be included in the loss. The insured is only
responsible for the applicable deductible; and

(b) when alossrequiresreplacement or repair of itemsand
therepaired or replaced items do not match in color, texture, or
size, theinsurer shall repair or replaceitems so asto conformto
areasonably uniform appearance. This appliesto interior and
exterior losses. The insured is only responsible for the
applicable deductible.

(2) Actua Cash Value:

a) When theinsurance policy providesfor the adjustment
and settlement of losses on an actual cash value basis on
residential fire and extended coverage, the insurer shal
determine actual cash value as the replacement cost of property
a the time of the loss less depreciation, if any. Upon the
insured's request, the insurer shall provide a copy of relevant
documentation from the claim file detailling any and all
deductions for depreciation.

(b) In cases in which the insured's interest is limited
because the property has nominal or no economic value, or a
valuedisproportionateto replacement cost lessdepreciation, the
determination of actual cash value, as set forth above, is not
required. In such cases, the insurer shall provide, upon the
insured's request, awritten explanation of the basisfor limiting
theamount of recovery along with theamount payableunder the

policy.

R590-190-14. Severability.

If any provision or clause of thisrule or its application to
any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without theinvalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: insurancelaw

July 28, 1999 31A-2-201
Notice of Continuation April 26, 2004 31A-26-301
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R590. Insurance, Administration.

R590-191. Unfair Life Insurance Claims Settlement
Practices Rule.

R590-191-1. Authority.

Thisrule is promulgated pursuant to Subsections 31A-2-
201(1) and 31A-2-201(3)(a) in which the commissioner is
empowered to administer and enforcethistitleandto makerules
to implement the provisions of thistitle. Further authority to
providefor timely payment of claimsis provided by Subsection
31A-26-301(1). Mattersrelating to proof and notice of lossare
promulgated pursuant to Section 31A-26-301 and Subsection
31A-21-312(5). Authority to promulgate rules defining unfair
claims settlement practices or acts is provided in Subsection
31A-26-303(4). The authority to require atimely response to
thelnsurance Department isprovided by Section 31A-2-202(4).

R590-191-2. Purpose.

Thisrulesetsforth minimum standardsfor theinvestigation
and disposition of lifeinsurance claimsarising under policiesor
certificates issued to residents of the State of Utah. These
standardsincludefair and rapid settlement of claims, protecting
claimantsunder insurance policiesfromunfair claimssettlement
practices and promoting the professional competence of those
engaged in processing claims. The various provisions of this
rule are intended to define procedures and practices which
congtitute unfair claim settlement practices. This rule is
regulatory in nature and is not intended to create a private right
of action.

R590-191-3. Definitions.

For the purpose of this rule the Commissioner adopts the
definitionsasset forth in Section 31A-1-301, and thefollowing:

(1) "Beneficiary" means the party entitled to receive the
proceeds or benefits occurring under the policy.

(2) "Clam File" means any record either in its original
form or as recorded by any process which can accurately and
reliably reproduce the original material regarding the claim, its
investigation, adjustment and settlement.

(3) "Clam Representative’ means any individual,
corporation, association, organization, partnership, or other legal
entity authorized to represent an insurer with respect toaclaim.

(4) "Claimant" means a person making a claim under a
policy, including an insured, policyholder, beneficiary, or the
claimant's legal representative, including a member of the
claimant'simmediate family.

(5) "Days' means calendar days.

(6) "Documentation” includes, but is not limited to, all
written and electronic communication records, transactions,
notes, work papers, claim forms, and explanation of benefits
forms relative to the claim.

(7) "Investigation" meansall activitiesof aninsurer related
to the determination of liabilities under coverages afforded by
an insurance policy or insurance contract.

(8) "Notice of Loss' means any notification, whether in
writing or other means acceptable under the terms of an
insurance policy to an insurer or its representative, by a
claimant, which reasonably apprises the insurer of the facts
pertinent to aclaim.

(9) "Proof of Loss' means written proofs, such as claim
forms, medical authorizations or other reasonable evidence of
the claim that is ordinarily required of all claimants submitting
clams.

R590-191-4. Minimum Standards for Prompt, Fair and
Equitable Claim Handling Processes and Communications.

(1) Notice of loss to an insurer, if required, shall be
considered timely if made according to the terms of the policy,
subject to the definitions and provisions of this rule, and the
provisions of Section 31A-21-312.

(2) Notice of loss may be given to the insurer or its
representative unless the insurer clearly directs otherwise in
accordancewith policy provisionsor inaseparatewritten notice
mailed or delivered to the claimant.

(3) Subject to policy provisions, a requirement of any
notice of loss may be waived by an authorized representative of
the insurer.

(4) Insurance policies may not require notice of lossto be
given in amanner which isinconsistent with the actua practice
of theinsurer. For example, if the practice of the insurer isto
accept notice of loss by telephone, the policy shall reflect that
practice, and not require that the claimant furnish "immediate
written notice" of loss.

(5) Within 15 days of receipt of notice of loss from a
claimant, the insurer shall provide necessary claim forms,
instructions, and reasonable assistance so the claimant can
properly comply with company requirementsfor filing aclaim.

(6) Proof of loss to an insurer, if required, shall be
considered timely if made according to the terms of the policy,
subject to the definitions and provisions of this rule, and the
provisions of Section 31A-21-312. Proof of loss requirements
may not be unreasonable and should consider al of the
circumstances surrounding a given claim.

(7) Within 15 days of receipt of proof of loss from a
claimant, the insurer shall:

(a) provide written acknowledgment of the receipt of the
proof of loss;

(b) request any necessary additional information from
claimant; and

(c) commence any necessary investigation of the claim,
including requesting additional information from other parties
having documentation or information relating to the clam; or

(d) providethe claim settlement and awritten explanation
of benefits to the claimant if no additional information or
investigation is necessary.

(8) Within 15 days of receipt of any communications
relating to a claim which reasonably suggeststhat aresponseis
expected, the insurer shal substantively respond to such
communication.

(9) Within 30 days of receipt of proof of loss from the
claimant, theinsurer shall completetheinvestigation of aclaim,
unless such investigation cannot reasonably be completed
within such time. It shall be the burden of the insurer to
establish, by adequate records, that the investigation could not
be completed within 30 days of its receipt of proof of loss. If
the investigation cannot be completed within 30 days, the
insurer shall communicateto the claimant awritten explanation
as to the reasons for the delay and shall continue to so
communicate at least every 30 days until the claim is either
settled or denied.

(20) Within 15 daysof compl etion of theinvestigation, the
insurer shall either:

(a) providethe claim settlement and awritten explanation
of benefits to the claimant; or

(b) provide, in writing, a denia of the clam and an
explanation to the claimant as to the reasons for the denial.

(11) Closing aclaim file without settlement is considered
adenial and must be so communicated in writing to the claimant
and according to the provisions of the policy.

(12) If recaculation/revisitation of a claim becomes
necessary subseguent to either denial or settlement, the insurer
shall again comply with the initia clam handling process
requirements as described in this section.

(13) Upon receipt of an inquiry from the Insurance
Department regarding a claim, every licensee shall furnish a
substantive response to the Insurance Department within the
time period specified in the inquiry.

R590-191-5. Unfair Claims Settlement Practices.
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The commissioner, pursuant to 31A-26-303(4), hereby
finds the following acts or failure to perform required actsto be
misleading, deceptive, unfairly discriminatory, or overreaching
in the settlement of claims:

(1) concealing from or failing to fully disclose to a
claimant any benefits, limitations, exclusions, coverages, or
other relevant provisions of an insurance policy or insurance
contract under which aclaim is presented;

(2) denying or threatening the denial of a claim for any
reason which is not clearly described in the policy;

(3) refusing to settle claims without conducting a
reasonable and complete investigation;

(4) refusing to provide awritten basis for the denial of a
claim upon demand of the claimant;

(5) faling to provide the claimant with a written
explanation of the evidence of any investigation or file materials
giving rise to the denial of a claim based on misrepresentation
or fraud on an insurance application, when such
misrepresentation is the basis for the denial;

(6) compensating employees, agents or contractors of any
amounts which are based on savingsto theinsurer asaresult of
reducing or denying claims;

(7) making a clam settlement to the claimant not
accompanied by a statement or explanation of benefits setting
forth the coverage under which the settlement isbeing made and
how the settlement amount was cal cul ated;

(8) failing to settle a claim following receipt of proof of
losswhen liability isreasonably clear in order to influence other
claim settlements under other portions of the insurance policy
coverage or under other policies of insurance;

(9) advising a claimant not to obtain the services of an
attorney or other advocate or suggesting the claimant will
receive less money if an attorney is used to pursue or advise on
the merits of aclaim;

(10) midleading a claimant as to the applicable statute of
limitations;

(11) issuing acheck or draft in partial settlement of aloss
or aclaim under a specified coverage when such check or draft
contains language which purports to release the insurer from
total liability;

(12) failing to pay interest at the legal rate, asprovided in
Title 15 of the Utah Code upon amountsthat are overdue under
theserules. A claim shall be considered overdue if not settled
within 15 days of completion of the investigation; and

(13) failing to deliver acopy of theinsurer'sguidelinesfor
prompt Investigation of claims to the Insurance Department
when requested to do so.

R590-191-6. File and Record Documentation.

Each insurer's claim files for policies or certificates are
subject to examination by the commissioner of insurance or by
the commissioner's duly appointed designees. To aid in such
examination:

(1) Theinsurer shall maintain accessible and retrievable
claim file data for examination. The insurer shall be able to
provide the policy number, certificate number if any, duplicate
of the policy as issued, date of loss, date notice of loss was
received, date proof of losswasreceived, date any investigation
commenced, date the investigation was completed, date of
settlement or denia of the claim or date the claim was closed
without settlement, documentation as to how the claim was
settled and how any payments were calculated, and any other
documentation relied upon for claim settlement by the insurer.
This data shall be available for all open and closed files for at
least the most recent three year period, or, for a Utah domiciled
insurer, since the date of the previous examination by the
department, whichever islonger.

(2) Detailed documentation shall be contained in each
claim file in order to permit reconstruction of the insurer's

activities relative to each claim.

(3) Each document within the claim file shall be noted as
to date received, date processed or date mailed.

(4) The claim file records must be maintained either in
hard copy files, or some other format that has the capability of
duplication to hard copy.

R590-191-7. Severability.

If any provision or clause of thisrule or its application to
any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without theinvalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: insurancelaw
May 25, 1999
Notice of Continuation April 26, 2004

31A-2-201
31A-2-204
31A-2-308
31A-21-312
31A-26-301
31A-26-303
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R590. Insurance, Administration.
R590-226. Submission of Life Insurance Filings.
R590-226-1. Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsection 31A-2-201(3), 31A-2-201.1, and 31A-2-
202(2).

R590-226-2. Purpose and Scope.

(1) The purpose of thisruleisto set forth the procedures
for submitting:

(a) lifeinsurancefilingsrequired by Section 31A-21-201;
and

(b) report filings required by R590-177.

(2) Thisrule appliesto:

(@) all types of individual and group life insurance and
variable life insurance; and

(b) group life insurance contracts issued to nonresident
policyholders, including trusts, when Utah residents are
provided coverage by certificates of insurance.

R590-226-3. Documents I ncor porated by Reference.

(1) Thedepartment requiresthat the documents described
in this rule must be used for dl filings. Actual copies may be
used or you may adapt them to your word processing system. |If
adapted, the content, size, font, and format must be similar.

(2) Thefollowing documents are hereby incorporated by
reference and are available on the department's website,
Www.insurance.utah.gov.

a) "NAIC Life, Accident and Health, Annuity, Credit
Transmittal Document,” dated January 1, 2003.

(b) "NAIC Uniform Life, Accident and Health, Annuity
and Credit Coding Matrix," dated January 1, 2003.

(c) "NAICInstruction Sheet for Life, Accident and Health,
Annuity, Credit Transmittal Document,” dated January 1, 2003.

(d) "NAIC Instruction Sheet for Life, Accident and Health,
Annuity, Credit Transmitta Document Form Filing
Attachment," dated January 1, 2003.

(e) "Utah LifeFiling Certification," dated January 1, 2004.

(f) "Utah Life, Annuity, Credit Life, and Credit Accident
and Health Group Questionnaire," dated January 1, 2004.

(g) "Utah Life, Annuity, Credit Life, and Credit Accident
and Hedth Request for Discretionary Group Authorization,"
dated January 1, 2004.

(h) "Utah Annual Life Insurance Illustration Certification
Filing Checklist," dated January 1, 2004.

R590-226-4. Definitions.

In addition to the definitions in Section 31A-1-301, the
following definitions shall apply for the purpose of thisrule:

(1) "Alternate information" means:

(@) alist of the states to which the filing was submitted,
with any state actions;

(b) thereason for not submitting the filing to the domicile
state; and

(c) identifying any pointsof conflict between thefiling and
domicile state laws or rules.

(2) "Certification" means a statement that the filing being
submitted isin compliance with Utah laws and rules.

(3) "Data page" means the page or pagesin a policy or
certificatethat providethe specific datafor theinsured detailing
the coverage provided and may betitled by theinsurer as policy
specifications, policy schedule, policy information, etc.

(4) "Discretionary group" means a group that has been
specifically authorized by the commissioner under Section 31A-
22-5009.

(5) "Eligible group” means a group that meets the
definitions in Sections 31A-22-502 through 31A-22-508.

(6) "Endorsement” means awritten agreement attached to
alife insurance policy that aters a provision of the policy, for

example, a ear excluson endorsement, a name change
endorsement and atax qualification endorsement.

(7) "File and Use" means a filing can be used, sold, or
offered for sale after it has been filed with the department.

(8) "Filer" means aperson or entity that submits afiling.

(9) "Filing," when used asanoun, meansan item required
to be filed with the department including:

(a) apolicy;

(b) aform;

(c) adocument;

(d) an application;

(e) areport;

(f) acertificate;

(g) an endorsement;

(h) arider;

(i) alifeinsuranceillustration;

(j) astatement of policy cost and benefit information; and

(k) an actuarid memorandum, demonstration, and
certification.

(10) "Issue Ages' means the range of minimum and
maximum ages for which a policy or certificate will be issued.

(11) "Letter of Authorization" meansaletter signed by an
officer of theinsurer on whose behalf thefiling issubmitted that
designates filing authority to thefiler.

(12) "Market type" meansthetype of policy that indicates
the targeted market such asindividual or group.

(13) "Order to Prohibit Use" meansan order issued by the
commissioner that forbids the use of afiling.

(14) Rejected" means afilingis:

(&) not submitted in accordance with applicable laws or
rules;

(b) returnedto thefiler by the department with the reasons
for rgjection; and

(c) not considered filed with the department.

(15) "Rider" means awritten agreement attached to alife
insurance policy or certificate that adds a benefit, for example,
awaiver of premiumrider, an accidental death benefit rider and
aterminsurancerider.

(16) "Type of insurance" means a specific life insurance
product including, but not limited to, term, universal, variable,
or wholelife. Refer to the NAIC Coding Matrix.

R590-226-5. General Filing Information.

(1) Eachfiling submitted must be accurate, consistent, and
complete and contain al required documents in order for the
filing to be processed in a timely and efficient manner. The
commissioner may request any additional information deemed
necessary.

(2) Insurers and filers are responsible for assuring
compliancewith Utahlawsandrules. Filingsnotin compliance
with Utah laws and rules are subject to regulatory action under
Section 31A-2-308.

(3) Filings that do not comply with this rule will be
rejected and returned to the filer. Rejected filings are not
considered filed with the department.

(4) Prior filings will not be researched to determine the
purpose of the current filing.

(5) The department does not review or proofread every
filing.

(@) Filings may be reviewed:

(i) when submitted;

(i1) asaresult of acomplaint;

(i) during aregulatory examination or investigation; or

(iv) at any other time the department deems necessary.

(b) If afiling is reviewed and is found to be not in
compliance with Utah laws and rules, an ORDER TO
PROHIBIT USE will be issued to the filer. The commissioner
may require the filer to disclose deficienciesin forms or rating
practicesto affected policyholders.
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(6) Filing correction:

(@ No filing transmittal is required when clerica or
typographical corrections are madeto afiling previoudly filed if
the corrected filing is submitted within 30 days of the date
"filed" with the department. Thefiler will need to referencethe
origina filing.

(b) A new filingisrequiredif theclerical or typographical
corrections are made more than 30 days after the filed date of
the original filing. Thefiler will need to reference the original
filing.

(7) Filing withdrawal. A filer must notify the department
when the filer withdraws a previously filed form, rate, or
supplementary information.

R590-226-6. Filing Submission Requirements.

Filings must be submitted by market type and type of
insurance. A filing may not include more than one type of
insurance, or request filing for more than one insurer. A
complete filing consists of the following documents submitted
in the following order:

(1) Transmittal. Note: Based on the use of the NAIC
Transmittal Form, a cover |etter is not required. The "NAIC
Life, Accident and Hedth, Annuity, Credit Transmittal
Document” must be wused. It can be found at
www.insurance.utah.gov/LH_Trans.pdf.

(@ COMPLETE THE TRANSMITTAL BY USING THE
FOLLOWING:

(i) "NAIC Coding Matrix"

www.insurance.utah.gov/LifeA&H_Matrix.pdf,

(ii) "NAIC" Instruction Sheet"

www.insurance.utah.gov/LH_Trans_Inst.pdf,

(iii) "Life Content Standards"

www.insurance.utah.gov/Life_STM.html.

(iv) Do not submit the documents described in section
(a)(i), (ii), and (iii) with afiling.

(b) Filing Description. Thefollowinginformation must be
includedinthe Filing Description on thetransmittal and must be
presented in the order shown below:

(i) Domicile Approval. Foreign insurers and filers must
first submit filings to their domicile state.

(A) If afiling was submitted to the domicile state, provide
astamped copy of the approval |etter from thedomicile state for
thefiling

(B) If afiling was not submitted to the domicile state, or
the domicile state did not provide specific approval for the
filing, then alternate information must be provided.

(ii) Marketing Facts.

(A) List the issue ages.

(B) List the minimum death benefit.

(C) Identify and describe the type of group.

(D) Identify the intended market for the filing, such as
senior citizens, nonprofit organization, association members,
corporate owned, bank owned, etc.

(E) Describe the marketing and advertising in detalil, i.e.
through a marketing association, mass solicitation, electronic
media, financia institutions, Internet, telemarketing, or
individually through licensed producers.

(iii) Description of Filing.

(A) Provide a detailed description of the purpose of the
filing.

(B) Describe the benefits and features of each formin the
filing including specific features and options, including
nonforfeiture options.

(C) Identify any new, unusual or controversial provisions.

(D) Identify any unresolved previously prohibited
provisions and explain why the provisions are included in the
filing.

(E) Explain any changes in benefits, charges, terms,
premiums, or other provisions that may occur while the policy

isinforce.

(F) If the filing is replacing or modifying a previous
submission, provide information that identifies the filing being
replaced or modified, the Utah filed date, and a detailed
description of thechangesand highlight the changed provisions.

(G) If thefilingincludesformsfor informational purposes,
provide the dates the forms were filed.

If filing an application, rider or endorsement, and thefiling
does not contain a policy, identify the affected policy form
number, the Utah filed date, and describe the effect of the
submitted forms on the base policy.

(iv) Underwriting M ethods. Provideageneral explanation
of the underwriting applicable to thisfiling.

(2) Cetification. In addition to completing the
certification on the NAIC transmittal, the filer must complete
and submit the "Utah Life Insurance Filing Certification." A
filing will be rejected if the certification is missing or
incomplete. A certification that is inaccurate may subject the
filer to administrative action.

(3) Group Questionnaire or Discretionary Group
Authorization Letter. All group filings must identify each type
of group, and include either, a completed "Utah Life, Annuity,
Credit Life and Credit Accident and Health Insurance Group
Questionnaire," or a copy of the "Utah Life, Annuity, Credit
Life and Credit Accident and Health Discretionary Group
Authorization Letter."

(4) Letter of Authorization. When the filer is not the
insurer, a letter of authorization from the insurer must be
included. Theinsurer remains responsible for the filing being
in compliance with Utah laws and rules.

(5) Statement of Variability. Any item that is variable
must be contained within the brackets. Each variableitem must
beidentified and explained in a statement of variability. If the
information contained within the brackets changes, the form
must be refiled.

(6) Items being submitted for filing. Refer to each
applicable subsection of this rule for general procedures and
additional procedures on how to submit forms and reports.

(7) Life Insurance lllustration Materias. If the life
insuranceformisidentified asillustrated, thefiling mustinclude
asample:

(@) basic illustration completed with data in John Doe
fashion;

(b) current illustration actuary's certification;

(c) company officer certification; and

(d) sample annual report.

(8) Statement of Policy Cost and Benefit Information. If
thelifeinsuranceformisnot illustrated, the filing must include
a sample of the Statement of Policy Cost and Benefit
Information.

9) Actuarial  Memorandum, Demonstration, and
Certification of Compliance. An actuarial memorandum,
demonstration of compliance, and a certification of compliance
arerequired in individua and group lifeinsurancefilings. The
memorandum must be currently dated and signed by theactuary.
The memorandum must include:

(a) description of the coverage in detail;

(b) demonstration of compliance with applicable
nonforfeiture and val uation laws; and

(c) acertification of compliance with Utah law.

(10) Return Notification Materials.

(@) Return notification materias are limited to:

(i) acopy of the transmittal; and

(i) asaf-addressed, stamped envelope.

(b) Notice of filing will not be provided unless return
notification materials are submitted.

R590-226-7. Proceduresfor Filings.
(1) Formsin General.
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(@) Formsare"Fileand Use" filings.

(b) Eachformmust beidentified by auniqueformnumber.
The form number may not be variable.

(c) Forms must bein final printed form or printer's proof
format. Drafts may not be submitted.

(d) The form must be completed in John Doe fashion to
accurately represent the intended market, purpose, and use.

(i) If the market intended is for the senior age group, the
form must be completed with data representative of senior
insureds.

(i) All John Doe data in the forms including the
specification page must be accurate and consistent with the
actuarial memorandum, the basic illustration, the Statement of
Policy Cost and Benefit information, and the application, as
applicable.

(iii) When submitting a rider or endorsement, include a
sample policy data page that includes the rider or endorsement
information.

(iv) Formsmay include variable datawithin brackets. All
variable data must be identified within the specific section, or a
statement of variability included with the submission.

(2) Policy Filings.

(@) Each type of insurance must be filed separately. A
policy filing consists of one policy form for a single type of
insurance including its related forms, such as the application,
sample data page, rider, endorsement, and actuaria
memorandum.

(b) A policy data page must beincluded with every policy
filing.

(c) Only one policy form for a single type of insurance
may befiled, in each filing alifeinsurance policy with different
premium payment periods is considered one form.

(d) A policy data pagethat changesthe basic feature of the
policy may not befiled without including the entire policy form
inthefiling. A filing consisting of only a data page without the
policy form will be rejected as incomplete.

(3) Rider or Endorsement Filing.

(a) Related ridersor endorsements may befiled asasingle
filing.

(b) A rider or endorsement that is based on morbidity
risks, such as critical illness or long-term care, is considered
accident and health insurance and must be filed in accordance
with Rule R590-220, "Accident and Health Insurance Filings."

(c) A single rider or endorsement that affects multiple
policy forms may be filed separately if the Filing Description
references all affected forms.

(d) Thefiling must include:

(i) alisting of all base policy form numbers, title and dates
filed with the Utah Insurance Department;

(ii) adescription of how each filed rider or endorsement
affects the base policy; and

(iii) asample data page with data for the submitted form.

(4) Application Filings. Each application or enrollment
form may be submitted as a separate filing or may befiled with
itsrelated policy or certificate filing. If an application has been
previously filed or isfiled separately, an informational copy of
the application must be included with the policy or certificate
filing.

R590-226-8. Additional Procedures for Individual Life
Insurance Forms and Group Life Insurance Certificates
Marketed Individually.

(1) [Insurers filing life insurance forms are advised to
review thefollowing code sectionsand rules prior to submitting
afiling:

(@ Section 31A-21 Part Ill, "Specific Clauses in
Contracts;"

(b) Section 31A-22 Part IV, "Life Insurance and
Annuities;"

(c) R590-79, "Life Insurance Disclosure for Policy
Summary;"

(d) R590-93, "Replacement of Life Insurance and
Annuities;"

(e) R590-94, "Smoker/Nonsmoker Mortality Tables";

(f) R590-95, "Minimum Nonforfeiture Standards 1980
CSO and 1980 CET Mortality Tables;"

(9) R590-98, "Unfair Practice in Payment of Life
Insurance and Annuity Policy Vaues;"

(h) R590-108, "Interest Rate During Grace Period or Upon
Reinstatement of Policy;"

(i) R590-122, "Permissible Arbitration Provisions;"

(j) R590-145, "Accelerated Benefits;"

(k) R590-177, "Life Insurance lllustrations;"

() R590-191, "Unfair Life Insurance Claims Settlement
Practice;"

(m) R590-198, "Vauation of LifelnsurancePolicies;" and

(n) R590-223, "Rule to Recognize 2001 CSO Mortality
Table."

(2) Every individua life insurance policy, rider or
endorsement providing benefits, and every group lifeinsurance
filingincluding certificatesthat are marketed individually, shall
include an actuarid memorandum, a demonstration, and a
certification of compliance for nonforfeiture and valuation.
Refer to the following:

(a) Section 31A-22-408, "Standard Nonforfeiture Law for
Life Insurance"

(b) Section 31A-17 Part V, "Standard Valuation Law."

(3) When submitting accelerated benefits riders or
provisions, thefiling must includean actuarial memorandumfor
the accelerated benefit, a solicitation disclosure form, and a
benefit payment disclosure form.

R590-226-9. Additional Procedures for Group Market
Filings.

(1) Insurers submitting group life insurance filings are
advised to review thefollowing code sections and rules prior to
submitting afiling:

(@ Section 31A-21 Part I,
Contracts;"

(b) Section 31A-22 Part 1V, "Life Insurance and
Annuities;"

(c) Section 31A-22 Part V, "Group Life Insurance;”

(d) R590-79, "Life Insurance Disclosure Rule;"

(e) R590-145, "Accelerated Benefits;"

(f) R590-191, "Unfair Life Insurance Claims Settlement
Practice."

(2) A policy must be included with each certificate filing
aong with amaster application and enrollment form.

(3) Statement of Policy Cost and Benefit Information. A
statement of policy cost and benefit information must be
included in non-term group life insurance and preneed funera
policiesor prearrangements. This disclosure requirement shall
extend to theissuance or delivery of certificatesaswell astothe
master policy in compliance with R590-79-3.

(4) Actuariad Memorandum. An actuaria memorandum
must be included in al group life insurance filings describing
the coveragein detail and certifying compliancewith applicable
laws and rules. For non-term group life filings, the
memorandum must also demonstrate nonforfeiture compliance
with Section 31A-22-515.

(5) Eligible Group. A filing for an eligible group must
include a completed "Utah Life, Annuity, Credit Life, and
Credit Accident and Health Group Questionnaire.”

(8 A questionnaire must be completed for each eligible
group under Section 31A-22-502 through 508.

(b) When afiling applies to multiple employer-employee
groups under Section 31A-22-502, only one questionnaire is
required to be completed.

"Specific Clauses in
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(6) Discretionary Group. If a group is not an eligible
group, then specific discretionary group authorization must be
obtained prior to submitting the filing. If a form filing is
submitted without discretionary group authorization, the filing
will be rejected.

(@) To obtain discretionary group authorization a "Utah
Life, Annuity, Credit Life, and Credit Accident and Hedlth
Request For Discretionary Group Authorization" must be
submitted and include all required information.

(b) Evidence or proof of the following items are some
factors considered in determining acceptability of a
discretionary group:

(i) existence of averifiable group;

(if) that granting permission is not contrary to public
policy;
(i) the proposed group would be actuarially sound;

(iv) the group would result in economies of acquisition
and administration which justify a group rate; and

(v) the group would not present hazards of adverse
selection.

(c) Discretionary group filings that do not provide
authorization documentation will be rejected.

(d) Any changesto an authorized discretionary group must
be submitted to the department, such as; change of name,
trustee, domicile state, within 30 days of the change.

(e) The commissioner may periodicaly re-evauate the
group's authorization.

R590-226-10. Additional Procedures for Variable Life
Filings.

(1) Insurers submitting variable life filings are advised to
review thefollowing code sections and rules prior to submitting
afiling:

(@) Section 31A-22-411, "Contracts Providing Variable
Benefits;"

(b) R590-133, "Variable Contracts.”

(2) A variable life insurance policy must have been
previously approved or accepted by the insurer's state of
domicile beforeit is submitted for filing in Utah.

(3) Information regarding the status of the filing of the
variable life insurance policy with the Securities and Exchange
Commission must be included in thefiling.

(4) The transmittal description and the actuarial
memorandum must:

(a) describe the types of accounts availablein the policy;
and

(b) identify those accounts that are separate accounts,
including modified guaranteed accounts, and those that are
general accounts.

(5) The actuarial memorandum must demonstrate
nonforfeiture compliance:

() for separate accounts pursuant to Section 31A-22-411;
and

(b) for fixed interest general accounts pursuant to Section
31A-22-408.

() In addition, for fixed accounts, the actuarial
memorandum must:

(i) identify the guaranteed minimum interest rate, and

(ii) identify the maximum surrender charges.

(6) A prospectusisnot required to befiled.

R590-226-11. Additional Proceduresfor Policies, Ridersor
Endor sementsProvidingaCombination of Lifeand Accident
and Health Benefits.

(1) A combination filing consists of a policy, rider or
endorsement that creates a product that provides both life and
accident and health insurance benefits. The two types of
acceptable filings are:

(a) arider or endorsement attached to a policy; or

(b) anintegrated policy.

(2) Combination filingstake considerable timeto process
and will be processed separately by both the lifeinsurance and
the health insurance divisions.

(3) Combination filingsmust includetransmittalsfor both
the life insurance and the health insurance divisions.

(4(@ For an integrated policy, the filing must be
submitted to the appropriatedivision based on benefits provided
in the base policy.

(b) For a rider or endorsement, the filing must be
submitted to the appropriatedivision based on benefits provided
in the rider or endorsement.

(5) The Filing Description must identify the filing as
having a combination of insurance types, such as:

(a) term policy with along-term care benefit rider; or

(b) major medical policy that includes a life insurance
benefit.

R590-226-12. Insurer Annual Reports.

(1) All insurer annual reports must be properly identified
and must be filed separately from other filings. Each annual
report must be submitted along with the properly completed
report checklist.

(2) "Life Insurance Illustration Certification Annual
Report".

(@) Filing must comply with R590-177-11. Lifeinsurers
marketing life insurance with an illustration shall provide an
annual certification report to the commissioner each year by a
date determined by the insurer.

(b) Thereport must include:

(i) a completed "Utah Life Insurance Illustration
Certification Annua Report Checklist";

(i) two cover letters along with a self-addressed stamped
envelope;

(ili) an lllustration Actuary's Certification signed and
dated;

(iv) aCompany Officer's Certification signed and dated;
and

(v) alist of al policies forms for which the certification

applies.

R590-226-13. Electronic Filings.

Filers submitting electronic filings must follow the
requirements for both the electronic system and this rule, as
applicable.

R590-226-14.
Responses.

(1) Correspondence. When corresponding with the
department, filersmust providesufficientinformationtoidentify
the original filing:

(a) type of insurance;

(b) dateof filing;

(c) form numbers; and

(d) copy of the original transmittal.

(2) Status Checks. Filers may request the status of their
filing by telephone, or email 60 days &fter the date of
submission.

(3) Responseto an Order.

(a) A responseto an order must include:

(i) aresponse cover letter identifying the changes made;

(i1) acopy of the Order to Prohibit Use;

(i) one copy of the revised documents with al changes
highlighted; and

(iv) return notification materials, which consist of a copy
of the response cover letter and a self-addressed stamped
envelope.

(4) Rejected Filings.

(@ A regected filing is NOT considered filed. If

Correspondence, Status Checks, and



UAC (Asof May 1, 2004) Printed: August 17, 2004 Page 79

resubmitted it is considered a new filing.
(b) If resubmitting a previously rejected filing, the new
filing must include a copy of the rejection notice.

R590-226-15. Penalties.

Persons found, after ahearing or other regulatory process,
to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.

R590-226-16. Enforcement Date.
The commissioner will begin enforcing the provisions of
thisrule May 1, 2004.

R590-226-17. Severability.

If any provision of thisrule or the application of it to any
person or circumstance is for any reason held to beinvalid, the
remainder of the rule and the application of the provision to
other persons or circumstances may not be affected by it.

KEY: lifeinsurancefilings
April 8, 2004 31A-2-201
31A-2-201.1
31A-2-202
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R590. Insurance, Administration.
R590-227. Submission of Annuity Filings.
R590-227-1. Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsection 31A-2-201(3), 31A-2-201.1, and 31A-2-
202(2).

R590-227-2. Purpose and Scope.

(1) The purpose of thisruleisto set forth the procedures
for submitting annuity filings under Section 31A-21-201.

(2) Thisrule appliesto:

(@) al types of individual and group annuities, variable
annuities; and

(b) group annuity contractsissued to nonresident contract
holders, including trusts, when Utah residents are provided
coverage by certificates.

R590-227-3. Incorporation by Reference.

(1) The department requires that documents described in
thisrule must be used for al filings. Actual copies may be used
or you may adapt them to your word processing system. |If
adapted, the content, size, font, and format must be similar.

(2) The following documents are hereby incorporated by
reference and are available at www.insurance.utah.gov.

a) "NAIC Life, Accident and Health, Annuity, Credit
Transmittal Document,” dated January 1, 2003.

(b) "NAIC Uniform Life, Accident and Health, Annuity
and Credit Coding Matrix," dated January 1, 2003.

(c) "NAICInstruction Sheet for Life, Accident and Health,
Annuity, Credit Transmittal Document,” dated January 1, 2003.

(d) "NAIC Instruction Sheet for Life, Accident and Health,
Annuity, Credit Transmitta Document Form Filing
Attachment," dated January 1, 2003.

(e) "Utah Annuity Filing Certification," dated May 1,2004.

(f) "Utah Life, Annuity, Credit Life, and Credit Accident
and Health Group Questionnaire," dated May 1, 2004.

(g) "Utah Life, Annuity, Credit Life, and Credit Accident
and Hedth Request for Discretionary Group Authorization,"
dated May 1, 2004.

R590-227-4. Definitions.

In addition to the definitions of Section 31A-1-301, the
following definitions shall apply for the purpose of thisrule:

(1) "Alternate information" means:

(a) alist of the states to which the forms have been filed,
with any state actions;

(b) thereason for not submitting the form to the domicile
state; and

(c) identifying any pointsof conflict between theformand
domicile state laws or rules.

(2) "Certification" means a statement that the filing being
submitted isin compliance with Utah laws and rules.

(3) "Contract" meanstheannuity policy including attached
endorsements and riders;

(4) "Datapage" means the page or pagesin a contract or
certificate that provide the specific data for the annuitant
detailing the coverage provided and may betitled by theinsurer
ascontract datapage, specificationspage, contract schedul e, etc.

(5) "Discretionary group” means a group that has been
specifically authorized by the commissioner under Section 31A-
22-5009.

(6) "Eligible group” means a group that meets the
definitions in Sections 31A-22-502 through 31A-22-508.

(7) "Endorsement” means awritten agreement attached to
an annuity contract that alters a provision of the contract, for
example, a name change endorsement and a tax qualification
endorsement.

(8) "File and Use" means a filing can be used, sold, or
offered for sale after it has been filed with the department.

(9) "Filer" means aperson or entity that submits afiling.

(10) "Filing," when used as a noun, means an item
required to be filed with the department including:

(a) acontract;

(b) aform;

(c) adocument;

(d) an application;

(e) areport;

(f) acertificate;

(g) an endorsement;

(h) arider; and

(i) an actuarid memorandum, demonstration, and
certification.

(11) "Issue Ages' means the range of minimum and
maximum agesfor which acontract or certificatewill beissued.

(12) "Letter of Authorization" meansaletter signed by an
officer of theinsurer on whose behalf thefiling is submitted that
designates filing authority to thefiler.

(13) "Market type" means the type of contract that
indicates the targeted market such asindividua or group.

(14) "Order to Prohibit Use" means an order issued by the
commissioner that forbids the use of afiling.

(15) "Rejected” means afilingis:

(&) not submitted in accordance with applicable laws or
rules;

(b) returned to the insurer by the department with the
reasons for rejection; and

(c) not considered filed with the department.

(16) "Rider" means a written agreement attached to an
annuity contract or certificate that adds a benefit, for example,
awaiver of surrender charge, aguaranteed minimumwithdrawal
benefit and a guaranteed minimum income benefit.

(17) "Type of insurance" means a specific type of annuity
including, but not limited to, equity indexed annuity, single
premium immediate annuity, modified guaranteed annuity,
deferred annuity, or variableannuity. Refer tothe NAIC Coding
Matrix.

R590-227-5. General Filing Information.

(1) Eachfiling submitted must beaccurate, consistent, and
complete and contain al required documents in order for the
filing to be processed in a timely and efficient manner. The
commissioner may request any additional information deemed
necessary.

(2) Insurers and filers are responsible for assuring
compliance with Utah laws and rules. A filing not in
compliance with Utah laws and rules is subject to regulatory
action under Section 31A-2-308.

(3) A filings that does not comply with this rule may be
rejected and returned to the filer. A rejected filing is not
considered filed with the department.

(4) A prior filing will not be researched to determine the
purpose of the current filing.

(5) The department does not review or proofread every
filing.

(@) Filings may be reviewed:

(i) when submitted;

(i1) asaresult of acomplaint;

(i) during aregulatory examination or investigation; or

(iv) at any other time the department deems necessary.

(b) If afiling is reviewed and is found to be not in
compliance with Utah laws and rules, an ORDER TO
PROHIBIT USE will beissued to the filer. The commissioner
may require the filer to disclose deficienciesin forms or rating
practicesto affected contract holders.

(5) Filing Correction.

(@ No filing transmittal is required when clerical or
typographical corrections are made to afiling previously filed
if the corrected filing is submitted within 30 days of the date
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"filed" with the department. Thefiler will need to referencethe
origina filing.

(b) A new filingisrequired if aclerica or typographical
correction is made more than 30-days after the filed date of the
original filing. The filer will need to reference the origina
filing.

(7) Filing withdrawal. A filer must notify the department
when the filer withdraws a previously filed form, rate, or
supplementary information.

R590-227-6. Filing Submission Requirements.

Filings must be submitted by market type and type of
insurance. A filing may not include more than one type of
insurance, or request filing for more than one insurer. A
complete filing consists of the following documents and
submitted in the following order:

(1) Transmittal. Note: Based on the use of the NAIC
Transmittal Document, a cover letter is not required. The
"NAIC Life, Accident and Health, Annuity, Credit Transmittal
Document" must be wused. It can be found at
www.insurance.utah.gov/LH_Trans.pdf.

(@ COMPLETETHETRANSMITTAL BY USING THE
FOLLOWING:

(i) "NAIC Coding Matrix"

www.insurance.utah.gov/LifeA&H_Matrix.pdf,

(ii) "NAIC" Instruction Sheet"

www.insurance.utah.gov/LH_Trans_Inst.pdf,

(iii) "Life Content Standards"

www.insurance.utah.gov/Life_STM.html.

(iv) Do not submit the documents described in section
(a(i), (ii), and (iii) with afiling.

(b) Filing Description Section. Thefollowing information
must beincluded in the Filing Description Section of the NAIC
transmittal and must be presented in the order shown below:

(i) Domiciliary Approval. Foreigninsurersand filersmust
first submit filings to their domicile state.

(A) If afiling was submitted to the domicile state provide
astamped copy of the approval |etter from the domicile state for
the filing.

(B) If afiling was not submitted to the domicile state, or
the domicile state did not provide specific approval for the
filing, then alternate information must be provided.

(ii) Marketing Facts.

(A) List the issue ages.

(B) List theminimum initial premium.

(C) Identify the intended market for the filing, such as
senior citizens, nonprofit organizations, association members,
including any particular tax qualified market and thefederal law
under which the contract will be marketed.

(D) Describe the marketing and advertising in detail, i.e.
individually solicited through licensed producers, marketed
through amarketing association, financial institutions, Internet,
or telemarketing.

(iii) Description of Filing.

(A) Provide a detailed description of the purpose of the
filing.

(B) Describe the benefits and features of each formin the
filing including specific features and options, including
nonforfeiture options.

(C) Identify any new, unusual, or controversial provisions.

(D) Identify any unresolved previously prohibited
provisions and explain why the provisions are included in the
filing.

(E) Explain any changes in benefits, charges, terms,
premiums, or other provisionsthat may occur whilethe contract
isinforce.

(F) If the filing is replacing or modifying a previous
submission, provide information that identifies the filing being
replaced or modified, the Utah filed date, and a detailed

description of the changesand highlight thechanged provisions.

(G) Ifthefilingincludesformsfor informational purposes,
provide the dates the forms were filed.

(H) If filing an application, rider, or endorsement, and the
filing does not contain a contract, identify the affected contract
form number, the Utah filed date, and describe the effect of the
submitted forms on the base contract.

(iv) Underwriting Methods. Provideagenera explanation
of the underwriting applicable to thisfiling.

(2) Cetification. In addition to completing the
certification on the NAIC transmittal, the filer must complete
and submit the "Utah Annuity Filing Certification". A filing
will berejected if the certification is missing or incomplete. A
certification that is inaccurate may subject the filer to
administrative action.

(3) Group Questionnaire or Discretionary Group
Authorization Letter. All group filings must identify each type
of group, and include either a completed "Utah Life, Annuity,
Credit Life and Credit Accident and Health Insurance Group
Questionnaire", or copy of the "Utah Life, Annuity, Credit Life
and Credit Accident and Health Insurance Discretionary Group
Authorization letter".

(4) Letter of Authorization. If thefiler isnot the insurer,
aletter of authorization from theinsurer must beincluded. The
insurer remains responsible for the filing being in compliance
with Utah laws and rules.

(5) Statement of Variability. Any item that is variable
must be contained within the brackets. Each variableitem must
be identified and explained in a statement of variability. If the
information contained within the brackets changes, the form
must be refiled.

(6) Items being submitted for filing. Refer to each
applicable subsection of this rule for general procedures and
additional procedures on how to submit forms and reports.

(7) Annuity Report. All annuity filings must include a
sample annuity annual report.

(8) Actuarial  Memorandum, Demonstration, and
Certification of Compliance. An actuarid memorandum,
demonstration, and acertification of compliancearerequiredin
annuity filings. The memorandum must be currently dated and
signed by the actuary. The memorandum must include:

(a) description of the coverage in detail;

(b)  demonstration of compliance with applicable
nonforfeiture and valuation laws; and

(c) acertification of compliance with Utah law.

(9) Return Notification Materials.

(a) Return notification materials are limited to:

(i) acopy of the transmittal; and

(if) aself-addressed, stamped envelope.

(b) Notice of filing will not be provided unless return
notification materials are submitted.

R590-227-7. Proceduresfor Filings.

(1) Formsin General.

(@) Formsare"Fileand Use" filings.

(b) Each form must be identified by a unique form
number. The form number may not be variable.

(c) Forms must bein final printed form or printer's proof
format. Drafts may not be submitted.

(d) The form must be completed in John Doe fashion to
accurately represent the intended market, purpose, and use.

(i) If the market intended isfor the senior age market, the
form must be completed with data representative of senior
annuitants.

(ii) All John Doe data in the forms including the
specification page must be accurate and consistent with the
actuarial memorandum, the application, and any marketing
materials, as applicable.

(iii) When submitting a rider or endorsement, include a
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sample data page that includes the rider or endorsement
information.

(iv) Forms may include variable data. All variable data
must be identified within the brackets or a statement of
variability must be included with the submission.

(2) Contract Filings.

(@) Each type of annuity must be filed separately. A
contract filing consists of one contract form for asingle type of
insuranceincluding itsrelated forms, an application, data page,
rider or endorsement, and an actuarial memorandum.

(b) A data page must be included with every contract
filing.

(c) Only one contract form for a single type of insurance
may be submitted.

(d) A data page that changes the basic feature of the
contract may not be filed without including the entire contract
form in the filing. Separate data page filings without the
contract form will be rejected asincomplete.

(3) Rider or Endorsement Filings.

(@) Related riders or endorsements may be filed together
asasinglefiling.

(b) A single rider or endorsement that affects multiple
related forms must reference all affected contract forms.

(c) A rider or endorsement that i sbased on morbidity risks
such ascritical illness or long-term care, is considered accident
and health insurance and must befiled in accordance with Rule
R590-220, "Accident and Health Insurance Filings".

(d) Thefiling must include:

(i) alisting of all base contract form numbers, title and
dates filed with the Utah Insurance Department.

(ii) adescription of how each filed rider or endorsement
affects the base contract.

(iii) asample data page with data for the submitted form.

(4) Application Filings. Each application or enrollment
form may be submitted as a separate filing or may be filed with
itsrelated contract or certificatefiling. If an application hasbeen
previoudly filed or isfiled separately, an informational copy of
the application must be included with a contract or certificate
filing.

R590-227-8. Additional Procedures for Fixed Annuity
Filings.

(1) Insurersfiling annuity forms are advised to review the
following code sections and rules prior to submitting afiling:

(@ Section 31A-21 Part Ill, "Specific Clauses in
Contracts;"

Section 31A-22 Part |V, "Life Insurance and Annuities;"

(c) R590-93, "Replacement of Life Insurance and
Annuities;"

(d) R590-96, "Annuity Mortality Tables;" and

(e) R590-191, "Unfair Life Insurance Claims Settlement
Practice."

(2) Everyfiling of an individua annuity contract, rider or
endorsement providing benefits, and every group annuity filing
including certificates that are marketed individualy, shall
include an actuarial memorandum, a demonstration, and a
certification of compliance with nonforfeiture and valuation
laws:

(a) Section 31A-22-4009, "Standard Nonforfeiture Law for
Deferred Annuities;" and

(b) Section 31A-17 Part V, "Standard Valuation Law."

(3) When submitting annuity filings thefiling description
of the transmittal must:

(@ identify the specific subsection of the Utah
nonforfeiture law, which applies to the submitted annuity;

(b) describe the basic features of the form submitted;

(c) identify and describe the interest earning features;
including the guaranteed interest rate, the guaranteed interest
terms, and any market value adjustment feature;

(d) describe the guaranteed and nonguaranteed values
including any bonuses,

(e) describedll charges, fees and loads;

(f) list and describe al accounts, options and strategies, if
any;

(9) identify whether theaccountsarefixed interest general
accounts, registered separate accounts including modified
guaranteed separate accounts; and

(h) describe any restrictions or limitations regarding
withdrawals, surrenders, and the maturity date or settlement
options.

(4) The contract must be complete with a sample
specification page attached.

(5) The actuaria memorandum must:

(a) be currently dated and signed by the actuary;

(b) identify the specific subsections of the Utah
nonforfeiture law, which applies to the submitted annuity;

(c) describeall contract provisionsin detail, including all
guaranteed and non-guaranteed elements, that may affect the
values;

(d) identify the guaranteed minimum interest crediting
rates;

(e) describe in detail the particular methods of crediting
interest, including:

(i) guaranteed fixed interest rates; and

(i) guaranteed interest terms.

(f) specifically identify and describe all charges and fees,
includingloads, surrender charges, market val ue adjustmentsor
any other adjustment feature;

(g) describein detail al factors that are used to calculate
guaranteed minimum nonforfeiture values under the contract
and the elements used in the cal cul ation of the minimum values
required by the law; and

(h) include the formulas used to calculate the minimum
guaranteed values provided by the contract and the formulas
used to calculate the minimum guaranteed values required by
the applicable subsections of the nonforfeiture law.

(6) The actuaria demonstration must:

(a) be submitted on paper and on a diskette on which the
formulas are not hard coded,

(b)  demonstrate compliance with the applicable
nonforfeiture law for representative ages and the highest
possible issue age,

(¢) numerically demonstrate that the values based on the
guaranteed minimum interest rates, the maximum surrender
charges, fees, loads, and any other factors affecting values,
provide vaues that are in compliance with the Standard
Nonforfeiture Law using both the retrospective and the
prospective tests, each clearly identified, and include the
following:

(i) For theretrospectivetest, describethenet consideration
and the interest rates used in the accumulation. Numerically
compare the guaranteed contract values with the minimum
values required by the nonforfeiture law.

(i) For theprospectivetest, identify the maturity valueand
the interest rate used for each respective year to determine the
present value. Numerically compare the guaranteed contract
values with the minimum values required by the nonforfeiture
law.

(7) The actuaria certification of compliance must be
currently dated and signed by the actuary.

R590-227-9. Additional Procedures for Group Annuity
Filings.

(1) Insurers submitting group annuity filings are advised
to review the following code sections and rules prior to
submitting afiling:

(@ Section 31A-21 Part Ill, "Specific Clauses in
Contracts;"
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(b) Section 31A-22 Part IV, "Life Insurance and
Annuities;"

(c) Section 31A-22 Part V, "Group Life Insurance;" and

(d) R590-191, "Unfair Life Insurance Claims Settlement
Practice."

(2) A group contract must beincluded with each certificate
filing aong with the master application and enrollment form.

(3) Every group annuity filing must include an actuarial
memorandum describing the features of the contract and
certifying compliancewith applicable Utah laws. A groupfiling
that includes a group certificate that is marketed to individuals,
must include an actuarial memorandum, demonstration and
certification of compliance with the applicable Utah
nonforfeiture law.

(4) Eligible Groups. A filing for an eligible group must
include a completed "Utah Life, Annuity, Credit Life, Credit
Accident and Health Group Questionnaire.”

(@) A questionnaire must be completed for each eligible
group under Sections 31A-22-502 through 508.

(b) When afiling applies to multiple employer-employee
groups under Section 31A-22-502, only one questionnaire is
required to be completed.

(5) Discretionary Group. If a group is not an eligible
group, then specific discretionary group authorization must be
obtained prior to submitting the filing. If afiling is submitted
without discretionary group authorization, the filing will be
rejected.

(@) To obtain discretionary group authorization a "Utah
Life, Annuity, Credit Life, and Credit Accident and Health
Request For Discretionary Group Authorization” must be
submitted and include all required information.

(b) Evidence or proof of the following items are some
factors considered in determining acceptability of a
discretionary group:

(i) existence of averifiable group;

(if) that granting permission is not contrary to public
policy;
(i) the proposed group would be actuarially sound;

(iv) the group would result in economies of acquisition
and administration which justify a group rate; and

(v) the group would not present hazards of adverse
selection.

(c) Discretionary group filings that do not provide
authorization documentation will be rejected.

(d) Any changesto an authorized discretionary group must
be submitted to the department, such as; change of name,
trustee, domicile state, within 30 days of the change.

(e) The commissioner may periodically re-evaluate the
group's authorization.

R590-227-10. Additional Proceduresfor Variable Annuity
Filings Procedures.

(1) Insurerssubmitting variableannuity filingsare advised
to review the following code sections and rule prior to
submitting afiling:

() Section 31A-22-411, "Contracts Providing Variable
Benefits;" and

(b) R590-133, "Variable Contracts.”

(2) A variableannuity contract must have been previously
approved or accepted by theinsurer's state of domicile beforeit
is submitted for filing in Utah. Include the approva datein the
submission.

(3) Information regarding the status of the filing of the
variable annuity with the Securities and Exchange Commission
must be included in the filing.

(4) The transmittal description and the actuarial
memorandum must:

(a) describe the accounts available in the contract; and

(b) identify and describe those accounts that are separate

accounts, including modified guaranteed annuities, and those
accounts that are general accounts.

(5) Theactuarial memorandum must describe all contract
provisions in detail, including al guaranteed and non-
guaranteed elements that may affect the values.

(6) The actuariad demonstration must numerically
demonstrate compliancewith theapplicable nonforfeiturelaws:

(a) for variable annuities, including modified guaranteed
annuities, pursuant to Section 31A-22-411;

(b) for fixedinterest general accounts pursuant to 31A-22-
409, identify and describe all guaranteed factors that affect
values, including:

(i) the guaranteed minimum interest rate; and

(i) the maximum surrender charges and loads.

(7) An actuarial certification of compliance with
applicable Utah laws and rules must be included in the filing.

(8) A filing for a rider that provides benefits, such as
guaranteed minimum death benefit and guaranteed minimum
withdrawal benefit, must include an actuarial memorandum.

(9) A prospectusis not required to be filed.

R590-227-11. Electronic Filings.

Filers submitting electronic filings must follow the
requirements for both the electronic system and this rule, as
applicable.

R590-227-12. Correspondence, Inquiries, and Responses.

(1) Correspondence. When corresponding with the
department, filersmust provide sufficient informationtoidentify
the original filing:

(a) type of insurance;

(b) dateof filing;

(c) form numbers; and

(d) copy of the original transmittal.

(2) Status Checks. Filers may request the status of their
filing by telephone, or email 60 days after the date of
submission.

(3) Responseto an Order.

(a) A responseto an order must include:

(i) aresponse cover letter identifying the changes made;

(if) acopy of the Order to Prohibit Use;

(ii1) one copy of the revised documents with al changes
highlighted; and

(iv) return notification materials, which consist of a copy
of the response cover letter and a self-addressed stamped
envelope.

(4) Rejected Filings.

(@ A regected filing is NOT considered filed. If
resubmitted it is considered a new filing.

(b) If resubmitting a previously rejected filing, the new
filing must include a copy of the rejection notice.

R590-227-13. Penalties.

Persons found, after a hearing or other regulatory process,
to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.

R590-227-14. Enforcement Date.
The commissioner will begin enforcing the provisions of
thisrule May 1, 2004.

R590-227-15. Severability.

If any provision of thisrule or the application of it to any
person or circumstance is for any reason held to beinvalid, the
remainder of the rule and the application of the provision to
other persons or circumstances may not be affected by it.

KEY: annuity insurancefilings

April 8, 2004 31A-2-201



UAC (Asof May 1, 2004) Printed: August 17, 2004 Page 84

31A-2-201.1
31A-2-202



UAC (Asof May 1, 2004)

Printed: August 17, 2004

Page 85

R590. Insurance, Administration.
R590-228. Submission of Credit Life and Credit Accident
and Health Insurance Form and Rate Filings.
R590-228-1. Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsection 31A-2-201(3), 31A-2-201.1, 31A-2-
202(2), 31A-22-807.

R590-228-2. Purpose and Scope.

(1) The purpose of thisruleisto set forth the procedures
for submitting:

(@) Credit life and credit accident and health insurance
filings required by Section 31A-21-201;

(b) Creditlifeand credit accident and hedlthinsurancerate
filings required by Section 31A-22-807, R590-91; and

(c) report filings required by R590-91.

(2) Thisrule appliesto all credit life insurance and credit
accident and health insurance including group contracts issued
to nonresident policyholders, including trusts, when Utah
residents are provided coverage by certificates of insurance.

R590-228-3. Documents I ncor porated by Reference.

(1) The department requires that documents described in
thisrule must be used for al filings. Actual copies may be used
or you may adapt them to your word processing system. |f
adapted, the content, size, font, and format must be similar.

(2) The following documents are hereby incorporated by
reference and are available at www.insurance.utah.gov.

a) "NAIC Life, Accident and Health, Annuity, Credit
Transmittal Document,” dated January 1, 2003;

(b) "NAIC Uniform Life, Accident and Health, Annuity
and Credit Coding Matrix," dated January 1, 2003;

(c) "NAICInstruction Sheet for Life, Accident and Health,
Annuity, Credit Transmittal Document,” dated January 1, 2003;

(d) "NAIC Instruction Sheet for Life, Accident and Health,
Annuity, Credit Transmitta Document Form Filing
Attachment," dated January 1, 2003;

(e) "Utah Credit Life and Credit Accident and Health
Filing Certification," dated January 1,2004;

(f) "Utah Life, Annuity, Credit Life, and Credit Accident
and Health Group Questionnaire,” dated January 1, 2004;

(9) "Utah Annua Credit Life and Credit Accident and
Health Insurance Filing Checklist," dated January 1, 2004.

R590-228-4. Definitions.

In addition to the definitions of Section 31A-1-301, the
following definitions shall apply for the purpose of thisrule:

(1) "Alternate information" means:

a) alist of the states to which the forms have been filed,
the dates submitted, and any state actions;

(b) thereason for not submitting the form to the domicile
state; and

(c) identifying any pointsof conflict between theformand
domicile state laws or rules.

(2) "Certification" means a statement that the filing being
submitted isin compliance with Utah laws and rules.

(3) "Data page" means the page or pagesin apolicy and
certificatethat provide the specific datafor theinsured detailing
the coverage provided and may be titled by the insurer as
schedule page, schedule of benefits and premiums, etc.

(4) "Eligible group” means a group that meets the
definitions in Sections 31A-22-502 through 31A-22-508.

(5) "Endorsement” means awritten agreement attached to
alifeinsurance policy that alters a provision of the policy. An
example is acompany change of name.

(6) "File and Use" means a filing can be used, sold, or
offered for sale after it has been filed with the department.

(7) "Filefor Approval" meansafiling can be used, sold, or
offered for sale after it has been filed and thefiler has received

written confirmation that the filing was approved.

(8) "Filer" means aperson or entity that submits afiling.

(9) "Filing," when used asanoun, meansan item required
to be filed with the department including:

(a) apolicy;

(b) arate, rate methodologies;

(c) aform;

(d) adocument;

(e) an application;

(f) areport;

(g) acertificate;

(h) an endorsement;

(i) arider; and

(j) an actuarial memorandum and certification.

(10) "Issue Ages' means the range of minimum and
maximum ages for which a policy or certificate will be issued.

(11) "Letter of Authorization" meansaletter signed by an
officer of theinsurer on whose behalf thefiling issubmitted that
designates filing authority to thefiler.

(12) "Market type" meansthetype of policy that indicates
the targeted market such asindividual or group.

(13) "Order to Prohibit Use" meansan order issued by the
commissioner that forbids the use of afiling.

(14) "Rejected" means afilingis:

(@) not submitted in accordance with applicable laws or
rules; and

(b) returned to the insurer by the department with the
reasons for regection; and not considered filed with the
department.

(15) "Rider" means awritten agreement attached to alife
insurance policy or certificate that adds a benefit. An example
isacredit accident and health insurance rider.

(16) "Type of insurance" means a specific credit life and
credit accident and health insurance product, as defined in the
NAIC Coding Matrix, including, but not limited to, gross
decreasing term, net decreasing term, level term, or truncated
coverage. Refer to the NAIC Coding Matrix.

R590-228-5. General Filing Information.

(1) Eachfiling submitted must beaccurate, consistent, and
complete and contain al required documents in order for the
filing to be processed in a timely and efficient manner. The
commissioner may request any additional information deemed
necessary.

(2) Insurers and filers are responsible for assuring
compliancewith Utahlawsandrules. Filingsnotin compliance
with Utah laws and rules are subject to regulatory action under
Section 31A-2-308.

(3) Filings that do not comply with this rule may be
rejected and returned to the filer. Rejected filings are not
considered filed with the department.

(4) Prior filings will not be researched to determine the
purpose of the current filing.

(5) The department does not review or proofread every
filing.

(@) Filings may be reviewed:

(i) when submitted;

(i1) asaresult of acomplaint;

(i) during aregulatory examination or investigation; or

(iv) at any other time the department deems necessary.

(b) If afiling is reviewed and is found to be not in
compliance with Utah laws and rules, an ORDER TO
PROHIBIT USE will beissued to the filer. The commissioner
may require the filer to disclose deficienciesin forms or rating
practicesto affected insureds.

(6) Filing Correction. A new filingisrequired if clerica
or typographical corrections are made more than 30-days after
the filed date of the origina filing. The filer will need to
reference the origina filing.
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R590-228-6. Filing Submission Requirements.

Filings must be submitted by market type and type of
insurance. A filing may not include more than one type of
insurance; or request filing for more than one insurer. A
complete filing consists of the following documents submitted
in the following order:

(1) Transmittal. Note: Based on the use of the NAIC
Transmittal Form, a cover letter is not required. The "NAIC
Life, Accident and Health, Annuity, Credit Transmittal
Document” must be wused. It can be found at
www.insurance.utah.gov/LH_Trans.pdf.

(@ COMPLETE THE TRANSMITTAL BY USING THE
FOLLOWING:

(i) "NAIC Coding
www.insurance.utah.gov/LifeA&H_Matrix.pdf,

(ii) "NAIC" Instruction Sheet"

www.insurance.utah.gov/LH_Trans_Inst.pdf,

(iii) "Life Content Standards"

www.insurance.utah.gov/Life_STM.html

(iv) Do not submit the documents described in section
(a(i), (ii), and (iii) with afiling.

(b) Filing Description. Thefollowinginformation must be
included in the Filing Description section of the transmittal and
must be presented in the order shown below.

(i) Domicile Approval. Foreign insurers and filers must
first submit filings to their domicile state.

(A) If afiling was submitted to the domicile state, provide
astamped copy of the approval |etter from the domicile state for
the filing.

(B) If afiling was not submitted to the domicile state, or
the domicile state did not provide specific approval for the
filing, then alternate information must be provided.

(ii) Marketing Facts.

(A) List the issue ages.

(B) Identify the intended market.

(C) Identify and describe the type of group.

(D) Identify thetypesand durations of loansto beinsured.

(E) Describe the methods of premium charge.

(F) Describe the marketing and advertising in detail, i.e.
through mass solicitation, financial institutions, telemarketing,
or individualy through licensed producers.

(iii) Description of Filing.

(A) Provide a detailed description of the purpose of the
filing.

(B) Describe the benefits and features of each form.

(C) List the types of coverage to be provided, such as
gross, net, full term, truncated and critical period.

(D) Identify and describe any new or nonstandard benefits
or rating methodol ogies.

(E) Indicate whether theinsurer has aRating and Benefits
Plan on file with the department.

(F) Identify any unresolved previously prohibited
provisions and explain why the provisions are included in the
current filing.

(G) If the filing is replacing or modifying a previous
submission, provide information that identifies the filing being
replaced or modified, the Utah filed date, and a detailed
description of thechangesand highlight the changed provisions.

(H) if thefilingincludesformsfor informational purposes,
provide the dates the forms were filed.

(1) if filing a rider, endorsement or application and the
filing doesnot contain apolicy, identify the affected policy form
number, the Utah filed date, and describe the effect of the
submitted forms on the base policy.

(iv) Underwriting Methods. Provide an explanation of the
underwriting applicable to the filing.

(2) Certification. In addition to completing the
certification on the NAIC transmittal, the filer must complete
and submit the "Utah Credit Life and Credit Accident and

Matrix"

Health Filing Certification”. A filing will be rejected if the
certification is missing or incomplete. A certification that is
inaccurate may subject the filer to administrative action.

(3) Group Questionnaire. All group filings must include
acompleted group questionnaire.

(4) Letter of Authorization. When the filer is not the
insurer, include aletter of authorization from the insurer. The
insurer remains responsible for the filing being in compliance
with Utah laws and rules.

(5) Statement of Variability. Any information that is
variable must be bracketed in the form and must be explainedin
a statement of variability. If after filing, the information
contained within the brackets changes, thefiling must berefiled.

(6) Items being submitted for filing. Include al forms,
rates, and reports to be filed. Refer to each applicable
subsection of thisrule for procedures on how to submit forms,
rates, and reports with required filing documents.

) Actuarial  Memorandum, Demonstration, and
Certification of Compliance. An actuarial memorandum with
sample rate calculations and a certification of compliance are
required in each filing. The memorandum must be currently
dated and signed by the actuary representing the insurer.

(8) Rates. All rates must be filed prior to use. All rates
must be in compliance with 31A-22-807 and R590-91. A rate
filing is required with each form filing.

(9) Return Notification Materials.

(a) Return notification materias are limited to a copy of
the transmittal and a self-addressed, stamped envelope.

(b) Notice of filing will not be provided unless return
notification materials are submitted.

R590-228-7. Proceduresfor Filings.

(1) Formsin General.

(@) Formsare"Fileand Use" filings.

(b) Each form must be identified by a unique form
number. The form number may not be variable.

(c) Formsmust bein final printed form or printer's proof
format.

(d) Theform must be completed in John Doe fashion to
accurately represent theintended market, purpose, and use. Al
John Doe data in the forms, including the premium rates and
benefits, must be accurate and consistent with the actuarial
memorandum and rate schedule. Forms may include variable
datain brackets. All variable datamust beidentified within the
brackets or a statement of variability must be included with the
submission.

(2) Policy Filings. A policy filing consists of one policy
form for a single type of insurance and its related forms,
including the application, enrolIment form, certificate, actuarial
memorandum, certification, and rate schedule.

(3) Rider or Endorsement Filings. A rider or endorsement
that providesbenefitsmust includeall filing documentsrequired
for apolicy filing including:

(a) alisting of the base policy form number, titleand dates
filed with the department;

(b) adescription of how the rider affects the base policy;
and

(c) appropriate actuarial memorandum and rate schedule.

(4) Application Filings. An application or enrollment
form may be submitted as a separate filing or filed with its
related policy and certificate. If an application has been
previously filed or isfiled separately, an informational copy of
the application must be included with a policy or certificate
filing.

(5) Rates. Ratesare considered "File for Approval”.

R590-228-8. Additional Procedures for Credit Life and
Credit Accident and Health Form and Rate Filings.
(1) Insurers are advised to review the following code
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sections and rules prior to submitting afiling:

(@ Section 31A-21 Part Ill, "Specific Clauses in
Contracts;"

(b) Section 31A-22 Part IV, "Life insurance and
Annuities;"

(c) Section 31A-22 Part V, "Group Life Insurance;"

(d) Section 31A-22 Part VI, "Accident and Health
Insurance;”

(e) Section 31A-22 Part VI, "Credit Life and Accident
and Health;"

(f) R590-91, "Credit Life and Disability;" and

(g) R590-191, "Unfair Life Insurance Claims Settlement
Practice;"

(h) R590-192, "Unfair Health and Disability Claims
Settlement Practices."

(2) A policy must be included with each certificate filing
along with a master application and enrollment form.

[©)] Actuariadl  Memorandum, Demonstration and
Certification of Compliance. Each form and rate fling must
include an actuarial memorandum, demonstration, and
certification of compliancewith Utah laws, signed and dated by
the actuary representing the insurer.

(@) Actuaria memorandum must include a description of
the following:

(i) types of coverage, such as gross or net decreasing,
single or joint life, full term or truncated, critical period,;

(ii) typesof loansto be insured, such as open end, closed
end,

(i) types of premium charge: single premium, monthly
outstanding balance, or other method explained in detail;

(iv) durationsof loansand durations of coverage. Refer to
31A-22-801(2)(a);

(v) rates per unit, rating and premium methodologies
including:

(A) formulasused for each type of coverage and premium
method; and

(B) sample calculations for each type of coverage and
premium method;

(vi) an explanation of whether the company has a Rating
and Benefits Plan on file and if so, whether the submitted rates
are consistent with the filed plan;

(vii) demonstration of compliance with applicable code
and rules;

(viii) refund methods and calculation including formulas
for each type of coverage; and

(ix) reserve bases including methods used.

(b) Theactuaria certification must include certification of
compliance that formulas and methods used produce rates that
are in compliance with applicable Utah laws and rules for each
type of coverage and duration in thefiling.

(4) Rate Schedules.

(@) Rate schedules must be included for each type of
coverage and for representative durations.

(b) Rates must be identified as prima facie rates, rates
previoudly filed for compliance with the Rating and Benefits
Plan required in R590-91-10, or deviated rates submitted
pursuant to 31A-22-807, or rates on nonstandard coverage
pursuant to R590-91-5.

(5) All benefits must be reasonable in relation to the
premium charge. Insurers filing for approval of a rate higher
than prima facie rates must comply with the requirements of
31A-22-807 and R590-91-10. Include ademonstration that the
rates are reasonable in relation to the benefits.

R590-228-9. Insurer Annual Reports.

(1) All insurer annual reports must be properly identified
and must be filed separately from other filings. Each annual
report must be submitted along with the properly completed
report checklist.

(2) "Credit Life and Credit Accident and Health Annual
Report.”

(a) Filings must comply with R590-91-10. Every Credit
Life, and Credit Accident and Healthinsurer marketingmust file
annually.

(b) Thereport must include:

(i) Utah Credit Life, and Credit Accident and Health
Report Checklist;

(ii) a cover letter aong with a self-addressed stamped
envelope; and al required documents.

(iti) Annual report filings are due May 1 each year.

R590-228-10. Additional Proceduresfor Electronic Filings.

Filers submitting electronic filings must follow the
requirements for both the electronic system and this rule, as
applicable.

R590-228-11. Correspondence, Inquiries, and Responses.

(1) Correspondence. When corresponding with the
department, filersmust providesufficientinformationtoidentify
the original filing. Information should include:

(a) type of insurance;

(b) dateof filing;

(c) form numbers; and

(d) copy of the original transmittal.

(2) Status Checks. Filers can request the status of their
filing by telephone, or email 60 days after the date of
submission.

(3) Responseto an Order.

(a) A responseto an order must include:

(i) aresponse cover letter identifying the changes made;

(i1) acopy of the Order to Prohibit Use;

(i) one copy of the revised documents with all changes
highlighted; and

(iv) return notification materials, which consist of a copy
of the response cover letter and a self-addressed stamped
envelope.

(4) Rejected Filings. A rejected filingisNOT considered
filed. If resubmitted it is considered a new filing. If
resubmitting a previously rejected filing, the new filing must
include a copy of the rejection notice.

R590-228-12. Penalties.

Persons found, after a hearing or other regulatory process,
to be in violation of this rule shall be subject to penalties as
provided under Section 31A-2-308.

R590-228-13. Enforcement Date.
The commissioner will begin enforcing the provision of
thisrule May 1, 2004.

R590-228-14. Severability.

If any provision of thisrule or the application of it to any
person or circumstanceisfor any reason held to beinvalid, the
remainder of the rule and the application of the provision to
other persons or circumstances may not be affected by it.

KEY: credit insurancefilings
April 8, 2004 31A-2-201
31A-2-201.1

31A-2-202
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R616. Labor Commission, Safety. the (2003) addenda, issued December 31, 2003.
R616-2. Boiler and Pressure Vessel Rules. E. Standard for the Prevention of Furnace

R616-2-1. Authority.

Thisruleisestablished pursuantto Title 34A, Chapter 7 for
the purpose of establishing reasonable safety standards for
boilers and pressure vessels to prevent exposure to risks by the
public and employees.

R616-2-2. Definitions.

A. "ASME" means the American Society of Mechanical
Engineers.

B. "Boiler inspector" means a person who is an employee
of:

1. The Division who is authorized to inspect boilers and
pressure vessel s by having met nationally recognized standards
of competency and having received the Commission'scertificate
of competency; or

2. An insurance company writing boiler and pressure
vessel insurancein Utah who is deputized to inspect boilersand
pressure vessels by having met national ly recognized standards
of competency, receiving the Commission's certificate of
competency, and having paid a certification fee.

C. "Commission" meansthe Labor Commission created in
Section 34A-1-103.

D. "Division" means the Division of Safety of the Labor
Commission.

E. "Nationa Board" means the Nationa Board of Boiler
and Pressure Vessel Inspectors.

F. "Nonstandard" means a boiler or pressure vessel that
does not bear ASME and National Board stamping and
registration.

G. "Owner/user agency" means any business organization
operating pressure vessels in this state that has a valid
owner/user certificate from the Commission authorizing self-
inspection of unfired pressure vessels by its owner/user agents,
as regulated by the Commission, and for which a fee has been
paid.

H. "Owner/luser agent” means an employee of an
owner/user agency who i sauthorized to inspect unfired pressure
vessels by having met nationally recognized standards of
competency, receiving the Commission's certificate of
competency, and having paid a certification fee.

R616-2-3. Safety Codesand Rulesfor Boilersand Pressure
Vessels.

The following safety codes and rules shall apply to al
boilers and pressure vessels in Utah, except those exempted
pursuant to Section 34A-7-101, and are incorporated herein by
thisreferencein thisrule.

A. ASME Boiler and Pressure Vessel Code (2001).

1. Section | Rules for Construction of Power Boilers
published July 1, 2001 and 2003 Addenda published July 1,
2003.

2. Section IV Rules for Construction of Heating Boilers
published July 1, 2001 and 2003 Addenda published July 1,
2003.

3. Section V111 Rulesfor Construction of PressureVessels
published July 1, 2001 and 2003 Addenda published July 1,
2003.

B. Power Piping ASME B31.1 (2001), issued December
10, 2001 and ASME section B31-1a 2002 Addenda, issued
September 20, 2003.

C. Controls and Safety Devices for Automatically Fired
BoilersASME CSD-1-1998; theASM E CSD-1a-1999 addenda,
issued March 10, 2000; and the ASME CSD-1b (2001)
addenda, issued November 30, 2001.

D. National Board Inspection Code ANSI/NB-23 (2001)
issued August 2001; the (2001) addenda, issued December 31,
2001; and the (2002) addenda, issued December 31, 2002; and

Explosions/Implosions in Single Burner Boilers, NFPA 8501
(1997).

F. Standard for the Prevention of Furnace
Explosions/Implosionsin Multiple Burner Boilers, NFPA 8502
(1995).

G. Recommended Administrative Boiler and Pressure
Vessel Safety Rules and Regulations NB-132 Rev. 4.

H. Pressure Vessel Inspection Code: Maintenance
Inspection, Rating, Repair and Alteration APl 510 (1997); the
1998 Addenda, published December 1998, and Addendum 2,
published December 2000.

R616-2-4. Quality Assurance for Bailers, Pressure Vessels
and Power Piping.

A. Consistent with the requirements of the Commission
and its predecessor agency since May 1, 1978, all boilers and
pressure vessels installed on or after May 1, 1978 shall be
registered with the National Board and the data plate must
include the National Board number.

B. Pursuant to Section 34A-7-102(2), any boiler or
pressure vessel of specia design must be approved by the
Divisionto ensureit providesalevel of safety equivalent to that
contemplated by the Boiler and Pressure Vessel Code of the
ASME. Any such boiler or pressure vessel must thereafter be
identified by a Utah identification number provided by the
Division.

C. All steam piping, installed after May 1, 1978, whichis
externa (fromtheboiler to thefirst stop valvefor asingleboiler
and the second stop valve in a battery of two or more boilers
having manhole openings) shall comply with Section 1 of the
ASME Boiler and PressureV essel Codeor ASME B31.1 Power
Piping as applicable.

D. Nonstandard boilers or pressure vessels instaled in
Utah before July 1, 1999 may be alowed to continue in
operation provided the owner can prove the equivaence of its
design to the requirements of the ASME Boiler and Pressure
Vessel Code. Nonstandard boilers or pressure vessels may not
be relocated or moved.

E. Effective July 1, 1999, all boiler and pressure vessel
repairs or aterations must be performed by an organization
holding avalid Certificate of Authorizationto usethe"R" stamp
fromthe National Board. Repairsto pressurerdlief valvesshall
be performed by an organization holding avalid Certificate of
Authorization to usethe "VR" stamp from the National Board.

R616-2-5. Code Applicability.

A. Thesafety codeswhich are applicableto agiven boiler
or pressurevessel installation arethelatest versions of thecodes
in effect at the time the installation commenced.

B. If a boiler or pressure vessd is replaced, this is
considered anew installation.

C. If aboiler or pressure vessdl is relocated to another
location or moved in its existing location, thisis considered a
new installation.

R616-2-6. Variancesto Code Requirements.

A. In acasewherethe Division findsthat the enforcement
of any code would not materialy increase the safety of
employees or general public, and would work undue hardships
on the owner or user, the Division may allow the owner or user
avariance pursuant to Section 34A-7-102. Variances must be
in writing to be effective, and can be revoked after reasonable
noticeis given in writing.

B. Persons who apply for a variance to a safety code
requirement must present the Division with the rationale as to
how their boiler or pressure vessdl installation provides safety
equivalent to the safety code.



UAC (Asof May 1, 2004)

Printed: August 17, 2004

Page 89

C. Noerrorsor omissionsin thesecodesshall be construed
as permitting any unsafe or unsanitary condition to exist.

R616-2-7. Boiler and Pressure Vessel Compliance Manual.

A. The Division shall develop and issue a safety code
compliance manual for organizations and personnel involvedin
the design, installation, operation and maintenance of boilers
and pressure vesselsin Utah.

B. Thiscompliance manual shall bereviewed annually for
accuracy and shall bere-issued on afrequency not to exceed two
years.

C. If aconflict exists between the Boiler and Pressure
Vessel compliancemanual and asafety codeadopted in R616-2-
3, the code requirements will take precedence.

R616-2-8. Inspection of Boilersand Pressure Vesseals.

A. It shall be the responsibility of the Division to make
inspections of all boilersor pressure vessels operated within its
jurisdiction, when deemed necessary or appropriate.

B. Boiler inspectorsshall examine conditionsin regardsto
the safety of the employees, public, machinery, ventilation,
drainage, and into al other matters connected with the safety of
persons using each boiler or pressure vessel, and when
necessary give directions providing for the safety of personsin
or about the same. The owner or user is required to freely
permit entry, inspection, examination andinquiry, andtofurnish
aguide when necessary. In the event an internal inspection of
aboiler or pressure vessel isrequired the owner or user shall, at
aminimum, preparetheboiler or pressurevessel by meeting the
requirements of 29 CFR Part 1910.146 "Permit Required
Confined Spaces' and 29 CFR Part 1910.147 "Control of
Hazardous Energy (L ockout/Tagout)".

C. If the Division finds a boiler or pressure vessel
complieswith the safety codes and rules, the owner or user shall
beissued a Certificate of Inspection and Permit to Operate.

D. If the Division finds a boiler or pressure vessd is not
being operated in accordance with safety codes and rules, the
owner or user shall benotified in writing of all deficienciesand
shall be directed to make specific improvements or changes as
are necessary to bring the boiler or pressure vessel into
compliance.

E. Pursuant to Sections34A-1-104, 34A-2-301 and 34A-7-
102, if the improvements or changes to the boiler or pressure
vessel are not made within a reasonable time, the boiler or
pressure vessdl is being operated unlawfully.

F. If the owner or user refusesto allow an inspection to be
made, the boiler or pressure vessels is being operated
unlawfully.

G. If the owner or user refusesto pay therequired fee, the
boiler or pressure vessel is being operated unlawfully.

H. If the owner or user operatesaboiler or pressure vessel
unlawfully, the Commission may order the boiler or pressure
vessel operation to cease pursuant to Sections 34A-1-104 and
34A-7-103.

I. If, in the judgment of a boiler inspector, the lives or
safety of employees or public are or may be endangered should
they remain in the danger area, the boiler inspector shall direct
that they be immediately withdrawn from the danger area, and
the boiler or pressure vessel be removed from service until
repairs have been made and the boiler or pressure vessel has
been brought into compliance.

J. Anowner/user agency may conduct self inspection of its
own unfired pressure vessels with its own employees who are
owner/user agentsunder proceduresand frequenciesestablished
by the Division.

R616-2-9. Fees.
Feesto be charged asrequired by Section 34A-7-104 shall
be adopted by the Labor Commission and approved by the

Legislature pursuant to Section 63-38-3(2).

R616-2-10. Notification of Installation, Revision, or Repair.

A. Before any boiler covered by thisruleisinstalled or
before major revision or repair, particularly welding, beginson
aboiler or pressure vessdl, the Division must be advised at | east
one week in advance of such ingstallation, revision, or repair
unless emergency dictates otherwise.

B. It isrecommended that a business organization review
its plans for purchase and installation, or of revision or repair,
of aboiler or pressure vessel well in advance with the Division
to ensure meeting code requirements upon finalization.

R616-2-11. Initial Agency Action.

Issuanceor denial of aCertificate of Inspection and Permit
to Operate by the Division, and orders or directives to make
changes or improvements by the boiler inspector are informal
adjudicative actions commenced by the agency per Section 63-
46b-3.

R616-2-12. Presiding Officer.

The boiler inspector is the presiding officer referred to in
Section 63-46b-3. If an informal hearing is requested pursuant
to R616-2-13, the Commission shall appoint the presiding
officer for that hearing.

R616-2-13. Request for Informal Hearing.

Within 30 days of issuance, any aggrieved person may
request an informal hearing regarding the reasonableness of a
permit issuance or denia or an order to make changes or
improvements. The request for hearing shall contain al
information required by Sections 63-46b-3(a) and 63-46b-3(3).

R616-2-14. Classification of Proceeding for Purposeof Utah
Administrative Procedures Act.

Any hearing held pursuant to R616-2-13 shall beinformal
and pursuant to the procedural requirements of Section 63-46b-
5 and any agency review of the order issued after the hearing
shall be per Section 63-46b-13. An informal hearing may be
converted to aformal hearing pursuant to Section 63-46b-4(3).

KEY: boilers, certification, safety
March 15, 2004
Notice of Continuation January 10, 2002

34A-7-101 et seq.
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R616. Labor Commission, Safety.
R616-3. Elevator Rules.
R616-3-1. Authority.

Thisruleis established pursuant to Section 34A-7-201 for
the purpose of the Labor Commission ascertaining, fixing, and
enforcing reasonable standards regarding €levators for the
protection of life, health, and safety of the general public and
employees.

R616-3-2. Definitions.

A. "ANSI" means the American National Standards
Institute, Inc.

B. "ASME" means the American Society of Mechanical
Engineers.

C. "Commission" meansthe Labor Commission created in
Section 34A-1-103.

D. "Division" means the Division of Safety of the Labor
Commission.

E. "Elevator" means a hoisting and lowering mechanism
equipped with a car or platform and that movesin guidesin a
substantially vertical direction.

F. "Escaator" means a stairway, moving walkway, or
runway that is power driven, continuous and used to transport
one or more individuals.

R616-3-3. Safety Codesfor Elevators.

Thefollowing safety codesareadopted and incorporated by
reference within thisrule:

A. ASME A17.1, Safety Code for Elevators and
Escalators, 2000 ed., with 2002 Addendaissued May 4, 2002,
with 2003 Addenda issued May 30, 2003, and amended as
follows:

1. Delete2.2.2.5;

2. Amend 8.6.5.8 asfollows: Existing hydraulic cylinders
installed below ground when found to be leaking shall be
replaced with cylinders conforming to 3.18.3.4 or the car shall
be provided with safeties conforming to 3.17.1 and guide rails,
guide rail supports and fastenings conforming to 3.23.1. This
code is issued every three years with annual addenda. New
issues and addenda become mandatory only when a formal
changeis madeto theserules. Elevatorsarerequired to comply
with the A17.1 code in effect at the time of installation.

B. ASME A17.3- 2002 Safety Codefor Existing Elevators
and Escalators. This code is adopted for regulatory guidance
only for elevators classified as remodeled elevators by the
Division of Safety.

C. ASME A90.1-1992, Safety Standard for Belt Manlifts.

D. ANSI A10.4-1990, Safety Requirementsfor Personnel
Hoistsand EmployeeElevatorsfor Construction and Demolition
Operations.

E. 2003 International Building Code.

F. ICC/ANSI A117.1-1998 Accessible and Ussble
Buildings and Facilities, sections 407 and 408, approved
February 13, 1998.

G. ASME A18.1-1999 Safety Standard For Platform Lifts
And Stairway Chairlifts, issued July 26, 1999, with A18.1a2001
addenda issued March 26, 2001.

R616-3-4. Inspector Qualification.

A. Any person who performs elevator safety inspections
must have a current certification as a Qualified Elevator
Inspector as outlined in ASME QEI-1, Quadlifications for
Elevator Inspectors.

R616-3-5. Madifications and Variancesto Codes.

A. Inacase wherethe Division findsthat the enforcement
of any code would not materially increase the safety of
employees or genera public, and would work undue hardships
on the owner/user, the Division may alow the owner/user a

variance. Variances must be in writing to be effective and can
be revoked after reasonable notice is given in writing.

B. Persons who apply for a variance to a safety code
requirement must present the Division with the rationale as to
how their elevator installation provides safety equivalent to the
applicable safety code.

C. No erors or omissions in these codes shall be
construed as permitting any unsafe or unsanitary condition to
exist.

D. The Commission may, by rule, add or delete from the
applicable safety codes for any good and sufficient safety
reason.

E. In the event that adopted safety codes are in conflict
with one another, the ASME A17.1, Safety Code for Elevators
and Escalatorswill take precedence. Theexceptiontothisisfor
compliancewith theaccessibility guidelinesof Pub. L. No. 101-
336 "The Americans with Disability Act of 1990". In this
instance, the International Building Code standards adopted in
R616-3-3 for accessibility as applied to elevators take
precedence over ASME A17.1.

R616-3-6. Exemptions.

A. These rules apply to al elevators in Utah with the
following exemptions:

1. Private residence elevators installed inside a single
family dwelling. Common eevators which serve multiple
private residences are not exempt from these rules.

2. Elevators in buildings owned by the Federal
government.

B. Owners of elevators exempted in R616-3-5.A. may
request a safety inspection by Division of Safety inspectors.
Codenon-complianceitemswill betreated asrecommendations
by the inspector with the owner having the option as to which,
if any, are corrected. Owners requesting these inspectionswill
beinvoiced at the special inspection rate. If the owner requests
a State of Utah Certificate to Operate for the elevator, all of the
recommendations must be completed to the satisfaction of the
inspector and the owner will be invoiced the appropriate
certificate fee.

R616-3-7. Inspection of Elevators, Permit to Operate,
Unlawful Operations.

A. It shall be the responsibility of the Division to make
inspections of al elevators when deemed necessary or
appropriate.

B. Elevator inspectors shall examine conditionsin regards
to the safety of the employees, public, machinery, drainage,
methods of lighting, and into al other matters connected with
the safety of persons using or in close proximity to each
elevator, and when necessary give directions providing for the
better health and safety of personsin or about the same. The
owner/user is required to freely permit entry, inspection,
examinationandinquiry, and to furnish aguidewhen necessary.

C. If theDivision findsthat an elevator complieswith the
applicable safety codesand rul es, the owner/user shall beissued
a Certificate of Inspection and Permit to Operate.

1. The Certificate of Inspection and Permit to Operateis
valid for 24 months.

2. The Certificate of Inspection and Permit to Operate
shall be displayed in a conspicuous location for the entire
validation period. If thecertificateisdisplayed whereaccessible
to the genera public, as opposed to being in the eevator
machine room, it must be protected under a transparent cover.

D. If the Division finds an elevator is not being operated
in accordance with the safety codes and rules, the owner/user
shall be notified in writing of al deficiencies and shal be
directed to make specific improvements or changes as are
necessary to bring the elevator into compliance.

E. Pursuant to Section 34A-7-204, if theimprovements or
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changesare not made within areasonabletime, by agreement of
the divison and the owner, the elevator is being operated
unlawfully.

F. If the owner/user refuses to alow an inspection to be
made, the elevator is being operated unlawfully.

G. If the owner/user refuses to pay the required fee, the
elevator is being operated unlawfully.

H. If the owner/user operates an elevator unlawfully, the
Commission may order the el evator operation to cease pursuant
to Section 34A-1-104.

I. If, inthe judgment of an elevator inspector, the lives or
safety of employeesor public are, or may be, endangered should
they remaininthedanger area, the elevator inspector shall direct
that they be immediately withdrawn from the danger area, and
the elevator removed from service until repairs have been made
and the elevator has been brought into compliance.

R616-3-8. Inclined Wheelchair Lift Headroom Clearance.

A. Headroom clearance for inclined wheelchair lifts
throughout the range of travel shall be not less than 80 inches
(2032 mm) as measured vertically from the leading edge of the
platform floor.

B. For existing facilities only, in the event that it is not
technically or economically feasible to provide other means of
access for disabled persons, inclined wheelchair lifts may be
installed if all of the following conditions are met:

1. The appropriate building inspection jurisdiction
approves the use of an inclined wheelchair lift for the specific
application.

2. Headroom clearance throughout therange of travel shall
be not less than 60 inches as measured vertically from the
leading edge of the platform floor.

3. The passenger restriction sign as required by ASME
A18.1 3.1.2.3 shall be amended as follows. "PHYSICALLY
DISABLED PERSONSONLY. NO FREIGHT. HEADROOM
CLEARANCE ISLIMITED. USE ONLY IN THE SITTING
POSITION".

R616-3-9. Valvesin Hydraulic Elevator Operating Fluid
Systems.

A. Duetothepotential lossof pressureretaining capability
when over torqued, bronze-bodied valves shall not be installed
in the hydraulic systems of a hydraulic elevator.

B. Thisrequirement isin effect for al new installations
and remodel installations involving the hydraulic system.

C. If a bronze-bodied valve installed on an existing
elevator begins to legk, that valve shall be replaced by a steel-
bodied valve.

R616-3-10. Hydraulic Elevator Piping.

A. This rule establishes minimum standards for hydraulic
fluid piping in hydraulic elevators. The piping specifications
referred to in thisrule are governed by ASME or ASTM piping
specifications (e.g. ASME Specification SA-53 Table X2.4).

B. Hydraulic elevators not incorporating a safety valve
may use schedule 40 piping.

C. For newly installed hydraulic elevators that do
incorporate a safety valve:

1. Where piping is protected by the safety valve, schedule
40 piping may be used;

2. Where grooved or threaded connections are used in
piping that is unprotected by the safety valve, i.e. between the
safety valve and the hydraulic jack(s), nominal pipesize (NPS)3
or schedule 80 piping may be used,;

3. Where piping is unprotected by the safety valve, but
welded or bolted flange connections are used, schedule 40
piping may be used.

R616-3-11. Shunt Tripsin Elevator Systems.

A. Themeans (shunt trip) to automatically disconnect the
main line power supply to the elevator discussed in 2.8.2.3.2 of
A17.1isnot required for hydraulic elevators with a rise of 50
feet or less.

R616-3-12. Hoistway Vents.

Hoistway ventilation as outlined in the Internationa
Building Code is under the jurisdiction of the local building
official.

R616-3-13. Hand Line Control Elevators.

A. Operation of a hand line control elevator is not
permitted.

B. Owners of hand line control elevators are required to
render the elevator electrically and mechanically incapable of
operation.

R616-3-14. Remodeled Elevators.

A. When an elevator is classified as a remodeled
(modernized) elevator by the Division, the components of the
elevator involved in the modernization must comply with the
standards of the latest version of A17.1 and A17.3 in effect at
the time the remodeling of the elevator commences.

B. When a hydraulic elevator has been remodeled it is
considered a new installation.

R616-3-15. Fees.

A. Fees to be charged as provided by Section 34A-1-106
and 63-38-3.2 shall be adopted by the Labor Commission and
approved by the Legidature pursuant to Section 63-38-3(2).

B. The fee for the initia certification permit shall be
invoiced to and paid by the company or firm installing the
elevator.

C. Therenewa certification permit shall be invoiced to
and paid by the owner/user.

D. Any request for aspecial inspection shall be invoiced
to and paid by the person/company requesting theinspection, at
the hourly rate plus mileage and expenses.

R616-3-16.
Remodeling.

A. Beforeany elevator covered by thisruleisinstalled or
a major revision or remodeling begins on the elevator, the
Division must be advised at least one week in advance of such
installation, revision, or remodeling unless emergency dictates
otherwise.

Notification of Installation, Revision or

R616-3-17. Initial Agency Action.

Issuanceor denial of aCertificate of Inspection and Permit
to Operate by the Division, and orders or directives to make
changes or improvements by the elevator inspector areinformal
adjudicative actions commenced by the agency per Section 63-
46b-3.

R616-3-18. Presiding Officer.

Theelevator inspector isthe presiding officer referredtoin
Section 63-46b-3. If aninformal hearing is requested pursuant
to R616-3-18, the Commission shall appoint the presiding
officer for that hearing.

R616-3-19. Request for Informal Hearing.

Within 30 days of issuance, any aggrieved person may
request an informal hearing regarding the reasonableness of a
permit issuance or denial or an order to make changes or
improvements. The request for hearing shall contain al
information required by Sections 63-46b-3(a) and 63-46b-3(b).

R616-3-20. Classification of Proceeding for Purposeof Utah
Administrative Procedures Act.
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Any hearing held pursuant to R616-3-18 shall be informal
and pursuant to the procedural requirements of Section 63-46b-
5 and any agency review of the order issued after the hearing
shall be per Section 63-46b-13. An informa hearing may be
converted to aformal hearing pursuant to Subsection 63-46b-
4(3).

KEY: devators, certification, safety
April 15, 2004 34A-1-101 et seq.
Notice of Continuation January 10, 2002
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R746. Public Service Commission, Administration.
R746-348. |nterconnection.
R746-348-1. Applicability.

These rules apply to each certified telecommunications
corporation that provideslocal exchange service in Utah.

R746-348-2. Definitions.

A. The meaning of terms used in these rules shal be
consistent with their general usage in the telecommunications
industry unless specifically defined in Section 54-8b-2 or these
rules. Asused intheserules, unlesscontext states otherwise, the
following definitions shall apply:

1. "Collocation” --

a. Physical collocationisan offering by anincumbent local
exchange carrier that enables a requesting tel ecommunications
corporation to:

i. placeits own equipment to be used for interconnection
or access to unbundled network elements within or upon an
incumbent local exchange carrier's premises;

ii. use the equipment to interconnect with an incumbent
local exchange carrier's network facilities for the transmission
and routing of telephone exchange service, exchange access
service, or both, or to gain access to an incumbent local
exchangecarrier'sunbundled network el ementsfor theprovision
of atelecommunications service;

iii. enter those premises, subject to reasonable terms and
conditions, to install, maintain and repair equipment necessary
for interconnection or access to unbundled elements; and

iv. obtain reasonable amounts of space in an incumbent
local exchange carrier's premises, for the equipment necessary
for interconnection or access to unbundled elements, alocated
on afirst-come, first-served basis entrants who are ready and
able to use the entire space they receive within a reasonable
time.

b. Virtua collocation is an offering by an incumbent local
exchange carrier that enables a requesting tel ecommunications
corporation to:

i. Designate or specify equipment to be used for
interconnection or access to unbundled network elementsto be
located within or upon an incumbent local exchange carrier's
premises, and dedicated to that tel ecommunicationscarrier'suse;

ii. use that equipment to interconnect with an incumbent
local exchange carrier's network facilities for the transmission
and routing of telephone exchange service, exchange access
service, or both, or for access to an incumbent local exchange
carrier's unbundled network elements for the provision of a
telecommunications service; and

iii. Electronically monitor and control itscommunications
channels terminating in that equipment.

2. "Common Transport Links' -- means shared
transmission facilities between two switching systems where
traffic originating with or terminating to multiple
telecommunication service providers is comingled. These
facilities normally exist between end offices and a tandem
switch.

3. "Dedicated Transport Links' -- means transmission
facilitiesbetween two switching systemswheretraffic originates
with or terminates to the same or another public
telecommunications service provider.

4. "Incumbent Local Exchange Carrier" -- meansthelocal
exchange carrier that on February 8, 1996, provided telephone
exchange service in a defined geographic service territory, and
on that date was amember of the Exchange Carrier Association
pursuant to 47 CFR 69.601(b), or is a person that became a
successor or assign of a member of the Exchange Carrier
Association.

5. "Interconnection” -- meansthelinking of two networks
for the mutual exchange of traffic. It does not include the
transport and termination of traffic.

6. "Local Number Portability" -- meanstheability of users
of telecommunications services to retain, at the same location,
existing telecommunications numbers without unreasonable
impairment of quality, reliability, or convenience when
switching from onetel ecommunications corporation to another.

7. "Loop Concentration" -- means the function performed
by electronic equipment that provides for the multiplexing or
demultiplexing of aquantity of loopsinto adifferent number of
digital or optical communication channels that connect to
another network element.

8. "Loop Distribution" -- means transmission facilities
from the termination of thefeeder or loop concentration facility
to the customer's network interface.

9. "Loop Feeder" -- meanstransmission facilitiesbetween
a centra office and the distribution cable or a loop
concentration facility.

10. "Network Elements" -- means the features, functions,
and capabilities of network facilities and equipment used to
transmit, route, bill or otherwise provide public
telecommunications services.

11. "Network Interface Device" -- meansthe crossconnect
device used to connect loop facilities to intra-premises cabling
or inside wiring.

12. "Operator Systems' -- means systems used to provide
live or mechanized operator functions to assist end users with
call completion, call assistance, and directory assistance.

13. "Operational Support" -- meansthe processing of local
exchange customer service and repair orders, and the el ectronic
exchangeof billing, customer account, service provisioning and
service administration data among local exchange service
providers.

14. "Premises' -- shal carry the same definition as
prescribed in 47 CFR 51.5.

15. "Service Control Point" -- means a database in the
signaling network where queriesfor call processinginstructions
are directed.

16. "Signaling Links" -- meanstransmission facilitiesina
signaling network which carry any out-of-band signaling
channels from and between the various elements of asignaling
network.

17. "Signal Transfer Point" -- means a packet switch that
acts as a routing hub for a signaling network and transfers
messages between various points in and among signaling
networks.

18. "Switch" -- means afacility required to connect lines
or trunks to a communications transmission path.

19. "Tandem Switch" -- means a facility that connects
trunks to trunks in order to complete inter-switch calls.

20. "Unbundling" means the disaggregation of facilities
and functionsinto multiple network elements and services that
can be individually purchased by a competing public
telecommunications service provider.

R746-348-3.
I nter connection.

A. Points of Interconnection -- Incumbent local exchange
carriersshall allow any other public telecommunication service
provider to interconnect its network at any technicaly feasible
point, to provide transmission and routing of public
telecommunication services.

1. A loca exchange service provider requesting
interconnection with an incumbent local exchange carrier shall
identify a desired point of interconnection.

B. Joint Facilities Construction and Use -- In furtherance
of efficient interconnection contemplated by Sections 54-4-8
and 54-4-12, public telecommunication service providers may
jointly construct interconnection facilitiesand apportion the cost
and expense between any joint users of the facility.

1. Theincumbent |ocal exchange carrier and therequesting

Terms and Conditions of Facilities
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local exchange service provider shall negotiate meet points for
interconnection. Each party shall be responsible for the costs of
constructing its facilities to the meet point, and neither party
may impose ameet point that would require that one party incur
significantly greater construction coststo build to themeet point
than the other party.

C. Types of Line Connection -- The requesting loca
exchange provider shal choose either DS-3, DS-1, or DS-0
connections or other technically feasible interconnection
interfaces and protocol sincluding loops conditioned to provide
digital subscriber line services.

D. Collocation Rate Elements -- Physica and virtual
collocation shall be offered under termsand conditionsthat are
just, reasonable, and nondiscriminatory.

R746-348-4. Reciprocity.

A. Compliance -- I nterconnection of thefacilitiesof public
telecommunications service providers shall be fully reciprocal,
shall not be unreasonably delayed or withheld and shall fully
comply with Subsection 54-8b-2.2(1)(b) and 47 USC Sections
224, 251, 252, 256 and Subsection 271(c).

B. Written Acknowledgment -- Each local exchangeservice
provider shall provide written acknowledgment, within five
business days, of receipt of a written request by another local
exchange service provider for interconnection facilities and
Services.

C. Time Limit -- Incumbent local exchange carriers and
other terminating local exchangeserviceprovidersshall provide
interconnection facilities and serviceswithin 60 days following
receipt of awritten request unless the Commission extends the
time.

R746-348-5. Construction and M aintenance.

A. Responsibility -- Each local exchange service provider
shall be responsible for construction and maintenance of
facilities on its side of the point of interconnection, unless two
or more providers mutually agree to another arrangement.

B. Standards -- Each local exchange service provider shall
construct and maintain its facilities at the point of
interconnection in accordance with accepted engineering
standards and practices in the exchange carrier industry.

1. Each terminating provider will make available to each
originating provider any documents and technical references
issued by industry standardsbodies or equipment manufacturers
which define the engineering specifications necessary for the
originating provider's equipment to interface with the
terminating provider's essential interconnection facilities.

2. No loca exchange service provider shall construct or
maintain facilities on its side of the point of interconnection in
amanner contrary to 47 USC Section 256, or in a manner that
islower in quality than that which it providesitself, itsaffiliates,
or another local exchange service provider.

R746-348-6. Ancillary Featuresand Functions.

A. Compliance -- Incumbent local exchange carriers shall
make available to other local exchange service providers the
following network features and functions pursuant to 47 USC
Section 251 and Subsection 54-8b-2.2.

1. Accessto signaling protocolsand elements of signaling
protocol sused to routelocal and interexchangetraffic, including
access to signaling links, signal transfer points, and service
control points through the incumbent local exchange carrier's
signal transfer point.

2. Answer and disconnect supervision as well as the
information necessary for customer hilling.

a Telecommunicationscorporationsshall protect customer
proprietary network information in compliance with 47 USC
Section 222 and applicable federal and state rules.

b. Telecommunications corporations shall enter into

billing and collection agreements to permit exchange of
telephone line number information, use of non-proprietary
calling cards, and collect billing of third-party callsto anumber
served by another provider.

3. Local exchange service providers shall provide the
capability for operators on interconnected networks to perform
functions such ascompleting collect calls, third party calls, busy
line verification cals, and busy line interrupt.

4. Loca exchange service providers shall develop and
implement repair service referral procedures to direct trouble
reportsto the correct provider.

5. Pursuant to contract or tariff, each local exchange
service provider shall offer electronic interfaces to operational
support systemsto enable other certified local exchange service
providersto provide servicequality equal to that required by the
Commission for incumbent local exchange carriers. These
contracts or tariffs shall be approved by the Commission and
available for public review.

6. Loca exchange service providers shal provide
nondi scriminatory accessto subscriber information, such asthat
contained in published "White Pages' tel ephone directories.

a. Customers of local exchange service providers shall
receive directories as part of basic local exchange service.

b. Anincumbent local exchange service provider, or its
affiliate, shall make available to a new local exchange service
provider adequate space in the Customer Guide pages of the
directory to allow a new local exchange service provider to
provide its customers and prospective customers with
information reasonably similar to that provided by anincumbent
local exchange service provider for its customers.

B. Emergency Call Networks -- Each local exchange
service provider will cooperate to insure the seaml ess operation
of emergency call networks, including 911, E-911 and 0- calls.

1. Incumbent local exchange carriers will permit other
local exchange service providers to interconnect at its E-911
tandem so that each local exchange serviceprovider'scustomers
may placecallsto public safety answering pointsby dialing 911.

2. Local exchange service providers shall not charge each
other for any service, activity or facility associated with
provision of 911 or E-911 services other than call transport and
termination charges.

R746-348-7. Essential Facilitiesand Services.

A. Designation -- At a minimum, the following are
considered to be essential facilities or services pursuant to 54-
8b-2. 2.

1. Unbundled local loops including 2-wire, 4-wire and
digital subscriber line facilities;

2. Loop concentration, loop distribution and loop feeder
facilities;

3. Network interface devices;

4, Switching capability includingline-sidefacilities, trunk-
side facilities and tandem facilities;

5. 911 and E911 emergency call networks;

6. Access to numbering resources;

7. Loca telephone number portability;

8. Inter-office transmission facilities;

9. Signaling networksand call-rel ated databasesincluding
signaling links, signaling transfer points and databases used for
billing and collection, and transmission and routing of public
telecommuni cations services,

10. Operations support systems used to pre-order, order,
provision, maintain and repair unbundled network elements, or
services purchased for resale from anincumbent local exchange
carrier by another telecommunications corporation;

11. Billing functions;

12. Operator services and directory assistance;

13. Physica and virtual collocation and,

14. Intra-premises cabling and inside wiring owned or
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controlled by an incumbent local exchange carrier.

B. Determination of Essentiad Nature -- A
telecommunications corporation may regquest any essentia
network facility or service from another telecommunications
corporation and that telecommunications corporation shall
timely provide the network facility or service in accordance
R746-348-4 unlessit demonstratesthat providing that facility or
serviceistechnicadly infeasible.

1. A person may petition the Commission for afinding that
afacility or serviceis essentia or should no longer be deemed

essential.

KEY: interconnection, network interconnection,
telecommunications, telephone utility regulation

April 13, 2004 54-4-1
Notice of Continuation January 30, 2002 54-4-8

54-4-12
54-8b-2
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R986. Workforce Services, Employment Development.
R986-200. Family Employment Program.

R986-200-201. Authority for Family Employment Program
(FEP) and Family Employment Program Two Parent
(FEPTP) and Other Applicable Rules.

(1) The Department provides servicesto eligible families
under FEP and FEPTP under the authority granted in the
Employment Support Act, UCA 35A-3-301 et seq. Fundingis
provided by the federal government through Temporary Aid to
Needy Families (TANF) as authorized by PRWORA. Utahis
required to filea"State Plan” to obtain the funding. A copy of
the State Plan isavail able at Department administrative offices.
The regulations contained in 45 CFR 260 through 45 CFR 265
(1999) are d so applicableand incorporated herein by reference.

(2) Rule R986-100 applies to FEP and FEPTP unless
expressly noted otherwise.

R986-200-202. Family Employment Program (FEP).

(1) Thegoal of FEP isto increase family income through
employment, and where appropriate, child support and/or
disability payments.

(2) FEPisfor familieswith only one ablebodied parentin
the household. If the family has two able bodied parentsin the
household, thefamily isnot eligiblefor FEP but may bedigible
for FEPTP. Ablebodied means capable of earning at |east $500
per month.

(3) If ahousehold hastwo parents, and at |east one parent
isincapacitated, the parent claiming incapacity must verify that
incapacity in one of the following ways:

(a) receipt of disability benefits from SSA;

(b) 100 percent disabled by VA; or

(c) by submitting awritten statement from:

(i) alicensed medical doctor;

(il) adoctor of osteopathy;

(iii) alicensed Mental Health Therapist asdefinedin UCA
58-60-102;

(iv) alicensed Advanced Practice Registered Nurse; or

(v) alicensed Physician's Assistant,

(4) Incapacity means not capable of earning $500 per
month. The incapacity must be expected to last 30 days or
longer.

(5) An applicant or client must cooperatein the obtaining
of a second opinion regarding incapacity if requested by the
Department. Only the costs associated with a second opinion
requested by the Department will be paid for by the Department.
The Department will not pay the costs associated with obtaining
a second opinion if the client requests the second opinion.

(6) An incapacitated parent is included in the FEP
household assi stance unit and the parent'sincome and assetsare
counted toward establishing eligibility unlessthe parentisaSSl
recipient. If the parent isa SS| recipient, none of theincome or
assets of the SSI recipient is counted.

(7) Anincapacitated parent must still negotiate, sign and
agreeto participate in an employment plan. If theincapacity is
such that employment is not feasible now or in the future,
participation may belimited to cooperating with ORS and filing
for any assistance or benefits to which the parent may be
entitled. Ifitisbelieved theincapacity might not be permanent,
the parent will also be required to seek assistancein overcoming
the incapacity.

(8) If a household unit is eligible under both FEP and
FEPTP, payment will be made under FEP.

R986-200-203. Citizenship and Alienage Requirements.

(1) All personsin the household assistance unit who are
includedinthefinancial assistancepayment, including children,
must be a citizen of the United States or meet alienage criteria.

(2) Andienisnot eigible for financial assistance unless
the alien meets the definition of qualified alien. A qualified

dienisandien:

(@ who is paroled into the United States under section
212(d)(5) of the INA for at least one year; or

(b) who isadmitted as a refugee under section 207 of the
INA; or

(c) who isgranted asylum under section 208 of the INA;
or

(d) who isaCuban or Haitian entrant in accordance with
the requirements of 45 CFR Part 401; or

(e) whoisan Amerasian from Vietnam and was admitted
to the United States as an immigrant pursuant to Public Law
100-202 and Public Law 100-461; or

(f) whose deportation is being withheld under sections
243(h) or 241(b)(3) of the INA; or

(g) who is lawfully admitted for permanent residence
under the INA, or

(h) who is granted conditional entry pursuant to section
203(a)(7) of the INA; or

(i) who meets the definition of certain battered aliens
under Section 8 U.S.C. 1641(c).

(3) All diens granted lawful temporary or permanent
resident status under Sections 210, 302, or 303 of the
Immigration Reform and Control Act of 1986, are disqualified
from receiving financial assistance for a period of five years
from the date lawful temporary resident statusis granted.

(4) Aliens are required to provide proof, in the form of
documentation issued by the INS, of immigration status.

R986-200-204. Eligibility Requirements.

(1) Tobedigiblefor financial assistance under the FEP or
FEPTP a household assistance unit must include:

(a) apregnant woman when it has been medically verified
that she is in the third calendar month prior to the expected
month of delivery, or later, and who, if the child were born and
living with her in the month of payment, would beeligible. The
unborn childisnot includedinthefinancial assistance payment;
or

(b) at least one minor dependent child who is acitizen or
meetsthe alienage criteria. All minor children age 6 to 16 must
attend school, or be exempt under 53A-11-102, to be included
in the household assistance unit for a financial assistance
payment for that child.

(i) A minor child is defined as being under the age of 18
years and not emancipated by marriage or by court order; or

(i) an unemancipated child, at least 18 yearsold but under
19yearsold, with no high school diplomaor itsequivalent, who
isafull-time student in asecondary school, or in the equivalent
level of vocational or technica training, and the school has
verified areasonable expectation the 18 year old will complete
the program before reaching age 19.

(2) Householdsmust meet other eligibility requirementsin
R986-100 and of income, assets, and parti cipation.

(3) Persons who are fleeing to avoid prosecution of a
felony areindligible for financial assistance.

R986-200-205. How to Determine Who Is Included in the
Household Assistance Unit.

The amount of financia assistance for an eligible
household is based on the size of the household assistance unit
and the income and assets of al people in the household
assistance unit.

(1) The income and assets of the following individuals
living in the same household must be counted in determining
digibility of the household assistance unit:

(a) all natural parents, adoptive parents and stepparents,
unless expressly excluded below, who are related to and
residing in the same household as an eligible dependent child.
Natural parentage is determined as follows:

(i) A womanisthe natura parent if her name appears on



UAC (Asof May 1, 2004)

Printed: August 17, 2004

Page 97

the birth record of the child.

(ii) For aman to be determined to be the natural parent,
that relationship must be established or acknowledged. If the
parents have a solemnized marriage a the time of birth,
relationship is established;

(b) household memberswho would otherwise beincluded
but who are absent solely by reason of employment, school or
training, or who will return home to live within 30 days,

(c) dl minor siblings, half-siblings, and adopted siblings
living in the same household as an eligible dependent child; and

(d) al spousesliving in the household.

(2) The following individuals in the household are not
counted in determining the household size for determining
payment amount nor are the assets or income of theindividuals
counted in determining household eligibility:

() arecipient of SSI benefits. If the SSI recipient is the
parent andisreceiving FEP assi stancefor thechild(ren) residing
in the household, the SSI parent must cooperate with
establishing paternity and child support enforcement for the
household to be eligible. If the only dependent child isa SSl
recipient, the parent or specified relative may receive a FEP
assi stance payment which does not include that child, provided
the parent or specified relative is not on SSI and can meet al
other requirements;

(b) a child during any month in which a foster care
maintenance payment is being provided to meet the child's
needs. If the only dependent child in the household isreceiving
a foster care maintenance payment, the parent or specified
relative may still receive a FEP assistance payment which does
not include the child, provided all other eigibility, income and
asset requirements are met;

(c) an absent household member who is expected to be
gone from the household for 180 days or more unless the
absenceisdueto employment, school or training. If the absence
isdueto employment, school or training the household member
must be included.

(3) The household assistance unit can choose whether to
include or exclude the following individuas living in the
household. If included, all income and assets of that person are
counted:

(a) al absent household members who are expected to be
temporarily absent from the homefor morethan 30 but not more
than 180 consecutive days unless the absence is due to
employment, school or training. If the absence is due to
employment, school or training the household member must be
included;

(b) Native American children, or deaf or blind children,
who aretemporarily absent whilein boarding school, evenif the
temporary absence is expected to last more than 180 days;

(c) an adopted child who receives afederal, state or local
government special needs adoption payment. If the adopted
child receiving thistype of payment isthe only dependent child
inthehousehold and excluded, the parent(s) or specified rel ative
may still receive a FEP or FEPTP assistance payment which
does not include the child, provided all other digibility
requirements are met. If the household chooses to include the
adopted child in the household assistance unit under this
paragraph, the special needs adoption payment is counted as
income;

(d) former stepchildren who have no blood relationship to
a dependent child in the household. If assistance is requested
for theformer stepchildren, therulesfor specified relative apply;

(e) a specified relative. If a household requests that a
specified relative be included in the household assistance unit,
only one specified relative can be included in the financial
assistance payment regardless of how many specified relatives
are living in the household. The income and assets of all
household members are counted according to the provisions of
R986-200-241.

(4) In situations where there are children in the home for
which thereis court ordered joint custody, the Department will
determine if the children should be included in the household
assistanceunit based on the actua circumstancesand not onthe
order. If financial assistanceisallowed, thejoint custody order
might be modified by the court under the provisions of 30-3-
10.2(4) and 30-3-10.4.

(5) Theincome and assets of thefollowing individualsare
counted in determining eligibility even though theindividual is
not included in the assistance payment:

(a) ahousehold member who has been disgqualified from
the receipt of assistance because of an I[PV, (fraud
determination);

(b) ahousehold member who does not meet thecitizenship
and alienage requirements; or

(¢) a minor child who is not in school full time or
participating in self sufficiency activities.

R986-200-206. Participation Requirements.

(1) Payment of any and all financia assistance is
contingent uponall parentsinthehousehold, including adoptive
and stepparents, participating, to the maximum extent possible,
in:

(a) assessment and evauation;

(b) the completion of a negotiated employment plan; and

(c) assisting ORS in good faith to:

(i) establish the paternity of all minor children; and

(i) establish and enforce child support obligations.

(d) obtaining any and all other sources of income. If any
household member is or appears to be eligible for Ul or SSA
benefits, Workers Compensation, VA benefits or any other
benefits or forms of assistance, the Department will refer the
client to the appropriate agency and the individual must apply
for and pursue obtaining those benefits. If anindividua refuses
to apply for and pursue these benefits or assistance, the
individual isineligible for financial assistance. If theclientis
otherwise eligible for FEP or FEPTP, financia assistance will
be provided until digibility for other benefits or assistance has
been determined.

(2) Parents who have been determined to be ineligible to
beincluded inthefinancial assistance payment arestill required
to participate.

(3) Children at least 16 years old but under 18 years old,
unless they are in school full-time or in school part-time and
working less than 100 hours per month are required to
participate.

R986-200-207. Participationin Child Support Enfor cement.

(1) Receipt of child support is an important element in
increasing afamily'sincome.

(2) Every natural, legal or adoptive parent has a duty to
support hisor her children and step children eveniif thechildren
do not live in the parental home.

(3) A parent's duty to support continues until the child:

(a) reachesage 18; or

(b) is18yearsold and enrolled in high school during the
normal and expected year of graduation; or

(c) isemancipated by marriage or court order; or

(d) isamember of the armed forces of the United States;
or

(e) issalf supporting.

(4) A client receiving financial assistance automatically
assigns to the state any and al rights to child support for all
childrenwho areincludedinthe household assistanceunit while
receiving financial assistance. The assignment of rights occurs
even if the client claims or establishes "good cause or other
exception" for refusal to cooperate. The assignment of rightsto
support, cooperation in establishing paternity, and establishing
and enforcing child support is a condition of eigibility for the
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receipt of financial assistance.

(5) For each child included in the financial assistance
payment, the client must also assign any and all rights to
alimony or spousal support from the noncustodia parent while
the client receives public assistance.

(6) The client must cooperate with the Department and
ORSin establishing and enforcing the spousal and child support
obligation from any and all natural, legal, or adoptive non-
custodial parents.

(7) If aparent is absent from the home, the client must
identify and help locate the non-custodial parent.

(@) If achildisconceived or born during a marriage, the
husband is considered the legal father, even if the wife states he
is not the natural father.

(b) If thechild isborn out of wedlock, the client must also
cooperate in the establishment of paternity.

(8) ORSissolely responsible for determining if the client
is cooperating in identifying the noncustodia parent and with
child support establishment and enforcement efforts for the
purposes of receipt of financial assistance. The Department
cannot review, modify, or reject a decision made by ORS.

(9) Unless good causeis shown, financial assistance will
terminate if a parent or specified relative does not cooperate
with ORS in establishing paternity or enforcing child support
obligations.

(10) Upon natification from ORS that the client is not
cooperating, the Department will commence conciliation
proceduresasoutlined in R986-200-212. If theclient continues
to refuse to cooperate with ORS at the end of the conciliation
process, financial assistance will be terminated.

(11) Termination of financia assistance for non
cooperationisimmediate, without atwo month reduction period
outlined in conciliation, if:

(a) theclient isaspecified relativewho isnot included in
the household assistance unit; or

(b) theclient isaparent receiving SSI benefits; or

(c) theclient is participating in FEPTP.

(12) Oncethefinancia assistance has been terminated due
to the client's failure to cooperate with child support
enforcement, the client must then reapply for financial
assistance. This time, the client must cooperate with child
support collection prior to receiving any financial assistance.

(13) A specified relative, illega aien, SSI recipient, or
disqualified parent in a household receiving FEP assistance
must assign rightsto support of any kind and cooperate with all
establishment and enforcement efforts even if the parent or
relative is not included in the financial assistance payment.

R986-200-208. Good Causefor Not Cooperating With ORS.

(1) The Department is responsible for determining if the
client has good cause or other exception for not cooperating
with ORS.

(2) To establish good cause for not cooperating, the client
must file awritten request for a good cause determination and
provide proof of good cause within 20 days of the request.

(3) A client has the right to request a good cause
determination at any time, even if ORS or court proceedings
have begun.

(4) Good cause for not cooperating with ORS can be
shown if one of following circumstances exists:

(@) Thechild, for whom support is sought, was conceived
as a result of incest or rape. To prove good cause under this
paragraph, the client must provide:

(i) birth certificates;

(ii) medical records,

(iil) Department records;

(iv) records from another state or federal agency;

(v) court records; or

(vi) law enforcement records.

(b) Legal proceedings for the adoption of the child are
pending before a court. Proof is established if the client
provides copies of documents filed in a court of competent
jurisdiction.

(c) A public or licensed private social agency is helping
the client resolve the issue of whether to keep or relinquish the
child for adoption and the discussions between the agency and
client have not gone on for more than three months. The client
isrequired to providewritten noticefromthe agency concerned.

(d) The client's cooperation in establishing paternity or
securing support is reasonably expected to result in physical or
emotional harmto thechild or to theparent or specified relative.
If harm to the parent or specified relativeis claimed, it must be
significant enough to reduce that individua's capacity to
adequately care for the child.

(i) Physical or emotiona harmis considered to exist when
it resultsin, or is likely to result in, an impairment that has a
substantial effect on theindividual'sability to performdaily life
activities.

(ii) Thesource of physical or emotional harm may befrom
individuals other than the noncustodial parent.

(iii) The client must provide proof that the individua is
likely toinflict such harm or hasdone sointhe past. Proof must
be from an independent source such as:

(A) medical records or written statements from a mental
health professiona evidencing a history of abuse or current
health concern. The record or statement must contain a
diagnosis and prognosis where appropriate;

(B) court records;

(C) records from the Department or other state or federa
agency; or

(D) law enforcement records.

(5) If aclaim of good causeis denied becausetheclient is
unableto provide proof asrequired under Subsection (4) (a) or
(d) theclient can request a hearing and present other evidence
of good cause at the hearing. If the ALJ finds that evidence
credible and convincing, the ALJ can make a finding of good
cause under Subsections (4) (a) or (d) based on the evidence
presented by the client at the hearing. A finding of good cause
by the ALJ can be based solely on the sworn testimony of the
client.

(6) When the claim of good cause for not cooperating is
based in whole or in part on anticipated physical or emotional
harm, the Department must consider:

(a) theclient's present emotional health and history;

(b) the intensity and probable duration of the resulting
impairment;

(c) the degree of cooperation required; and

(d) the extent of involvement of the child in the action to
be taken by ORS.

(7) The Department recognizes no other exceptions, apart
from those recognized by ORS, to the requirement that aclient
cooperate in good faith with ORS in the establishment of
paternity and establishment and enforcement of child support.

(8) If theclient has exercised hisor her right to an agency
review or adjudicative proceeding under Utah Administrative
Procedures Act on the question of non-cooperation as
determined by ORS, the Department will not review, modify, or
reversethedecision of ORS on the question of non-cooperation.
If the client did not have an opportunity for areview with ORS,
the Department will refer the request for review to ORS for
determination.

(9) Once a request for a good cause determination has
been made, all collection effortsby ORSwill be suspended until
the Department has made a decision on good cause.

(10) A client hastheright to appeal aDepartment decision
on good causeto an ALJby following the proceduresfor appeal
found in R986-100.

(11) If a parent requests a hearing on the basis of good
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cause for not cooperating, the resulting decision cannot change
or modify the determination made by ORS on the question of
good faith.

(12) Even if the client establishes good cause not to
cooperate with ORS, if the Department supervisor determines
that support enforcement can safely proceed without the client's
cooperation, ORS may elect to do so. Before proceeding
without the client's cooperation, ORS will give the client
advance notice that it intends to commence enforcement
proceedings and give the client an opportunity to object. The
client must file his or her objections with ORS within 10 days.

(13) A determination that aclient has good cause for non-
cooperation may be reviewed and reversed by the Department
upon a finding of new, or newly discovered evidence, or a
change in circumstances.

R986-200-209. Participation in Obtaining an Assessment.

(1) Within 20 business days of the date the application for
financial assi stance hasbeen completed and approved, theclient
will be assigned to an employment counsel or and must compl ete
an assessment.

(2) The assessment evaluates a client's needs and is used
to develop an employment plan.

(3) Completion of the assessment requires that the client
provide information aboult:

(@) family circumstances including health, needs of the
children, support systems, and relationships;

(b) personal needs or potential barriers to employment;

(c) education;

(d) work history;

(e) skills;

(f) financia resources and needs; and

(g) any other information relevant to the client's ability to
become self-sufficient.

(4) Theclient may be required to participate in testing or
completion of other assessment tools and may be referred to
another person within the Department, another agency, or to a
company or individual under contract with the Department to
complete testing, assessment, and eval uation.

R986-200-210. Requirements of an Employment Plan.

(1) Within 15 business days of completion of the
assessment, the following individuals in the household
assistance unit are required to sign and make agood faith effort
to participate to the maximum extent possible in a negotiated
employment plan:

(a) All parents, including parentswhoseincomeand assets
areincluded in determining eligibility of the household but have
been determined to be ineligible or disgualified from being
included in the financial assistance payment.

(b) Dependent minor children who are at least 16 years
old, who arenot parents, unlessthey arefull-timestudentsor are
employed an average of 30 hours aweek or more.

(2) The goa of the employment plan is obtaining
marketableemployment and it must contain the soonest possible
target date for entry into employment consistent with the
employability of the individual.

(3) An employment plan consists of activitiesdesigned to
help an individual become employed. For each activity there
will be:

(@) an expected outcome;

(b) an anticipated completion date;

(c) the number of participation hours agreed upon per
week; and

(d) adefinition of what will constitute satisfactory progress
for the activity.

(4) Each activity must be directed toward the goa of
increasing the household's income.

(5) Activities may require that the client:

(a) obtainimmediate employment. If so, the parent client
K

(i) promptly register for work and commence a search for
employment for a specified number of hours each week; and

(i) regularly submit areport to the Department on:

(A) how much time was spent in job search activities;

(B) the number of job applications compl eted;

(C) theinterviews attended;

(D) the offers of employment extended; and

(E) other related information required by the Department.

(b) participatein an educational program to obtain ahigh
school diploma or its equivalent, if the parent client does not
have a high school diploma;

(c) obtain education or training necessary to obtain
employment;

(d) obtain medical, mental health, or substance abuse
treatment;

(e) resolve transportation and child care needs;

(f) relocatefrom arural areawhich would require around
trip commute in excess of two hours in order to find
employment;

(g) resolve any other barriers identified as preventing or
limiting the ability of the client to obtain employment, and/or

(h) participate in rehabilitative services as prescribed by
the State Office of Rehabilitation.

(6) Theclient must meet the performance expectations of
each activity intheemployment plan in order to stay eligiblefor
financial assistance.

(7) Theclient must cooperatewiththe Department'sefforts
tomonitor and eval uate theclient'sactivitiesand progressunder
the employment plan, whichincludes providing the Department
with a release of information, if necessary to facilitate the
Department's monitoring of compliance.

(8) Whereavailable, supportive serviceswill be provided
as needed for each activity.

(9) The client agrees, as part of the employment plan, to
cooperatewith other agencies, or with individual sor companies
under contract with the Department, as outlined in the
employment plan.

(10) An employment plan may, at the discretion of the
Department, be amended to reflect new information or changed
circumstances.

R986-200-211. Education and Training As Part of an
Employment Plan.

(1) A parent client's participation in education or training
beyond that required to obtain a high school diploma or its
equivaent is limited to the lesser of:

(8) 24 months which need not be continuous; or

(b) the completion of the education and training
requirements of the employment plan.

(2) Post high school education or training will only be
approved if al of the following are met:

(@ The client can demonstrate that the education or
training would substantially increase the income level that the
client would be able to achieve without the education and
training, and would offset the loss of income the household
incurs while the education or training is being completed.

(b) The client does not already have a degree or skills
training certificate in a currently marketable occupation.

(c) An assessment specific to the client's education and
training aptitude has been completed showing the client hasthe
ability to be successful in the education or training.

(d) The mental and physical health of the client indicates
the education or training could be completed successfully and
the client could perform the job once the schooling is
compl eted.

(e) The specific employment goa that requires the
education or training is marketable in the area where the client
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resides or the client has agreed to relocate for the purpose of
employment once the education/training is compl eted.

(f) Theclient, when determined appropriate, iswilling to
compl ete the education/training as quickly as possible, such as
attending school full time which may include attending school
during the summer.

(g) Theclient can redlistically complete the requirements
of the education or training program within the required time
frames or time limits of the financia assistance program,
including the 36 month lifetime limit for FEP and FEPTP, for
which the client is eligible.

(3) A parent client may participatein education or training
for up to six months beyond the 24-month limit if:

(a) the parent client is employed for 80 or more hours per
month during each month of the extension; and

(b) circumstances beyond the control of the client
prevented completion within 24 months; and

(c) the Department director or designee determines that
extending the 24 month limit is prudent because other
employment, education, or training options do not enable the
family to meet the objective of the program.

(4) A parent client with a high school diploma or
equivalent who hasreceived 24 months of education or training
whilereceiving financial assistance must participatein full time
work activities. Full time work activities is defined as at least
part time education or training and 80 hoursor more of work per
month with acombined minimum of 30 hourswork, education,
training, and/or job search of 30 hours per week.

(5) Graduate work can never be approved or supported as
part of an employment plan.

R986-200-212. Conciliation and Termination of Financial
Assistance for Failureto Comply.

If aclient who isrequired to participate in an employment
plan consistently failsto show good faith in complying with the
employment plan, the Department will terminate al or part of
the financial assistance. This will apply if the Department is
notified that the client has failed to cooperate with ORS as
provided in R986-200-207. A termination for the reasons
mentioned in this paragraph will occur only after the
Department attempts conciliation through the following three-
step process:

(1) Instep one, the employment counselor will attempt to
discuss compliance with the client and explore solutions. If
compliance is not resolved the counselor will move to the
second step.

(2) In step two, the employment counselor will request a
meeting with the client, the employment counselor, the
counselor'ssupervisor and any other Department or allied entity
representatives, if appropriate, who might assist in encouraging
participation. If aresolution cannot be reached, the household
assistanceunit'sfinancial assistance payment will bereduced by
$100 per month. If the client does not attend the meeting, the
meeting will be held in the client's absence. As soon as the
client makes a good faith effort to comply, the $100 reduction
will cease.

(3) Instep three, the employment counselor will continue
to attempt a face to face meeting between the client and
appropriate Department and alied entity representatives, if
appropriate, to prevent the termination of financial assistance.
If after two months the client continues to show a failure to
make agood faith effort to participate, financia assistance will
terminate.

(@ The two month reduction in assistance must be
consecutive. If aclient's assistance is reduced for one month
and then the client agrees and demonstrates a willingness to
participate to the maximum extent possible, assistance is
restored at thefull amount. If theclient later stops participating
to the maximum extent possible, the client's assistance must be

reduced for two additional consecutive months before a
termination can occur.

(b) The two month reduction must immediately precede
the termination. |f the client's assistance was reduced during
months other than the two months immediately prior to the
termination, those monthsdo not satisfy the requirementsof this
rule.

(c) If aclient's assistance has been reduced for failure to
participate, and the client then agrees to participate within the
same month, the Department may restore the $100. Any month
in which the $100 was restored will not count toward the two
month reduction period necessary to terminate assistance.

(d) If aclient has demonstrated a pattern and practice of
having assistance reduced, agreeing to participate and having
the reduction restored, but failing to follow through so that
another period of reduction results, the Department may
continue the reduction even if the client agrees to participate
until such time asthe client demonstrates agenuine willingness
to participate.

(4) Termination of assistance for non-participation is
immediate without a two month reduction of assistance for:

(@) adependent child age 16 or older if that child is not
attending school; or

(b) aparent on FEPTP.

(5) If financia assistance has been terminated for failure
to participateand theclient reappliesfor financial assistance, the
client must successfully complete atrial participation period of
no longer than two weeks before the client is eligible for
financial assistance. The tria participation period may be
waived only if the client has cured al previous participation
issues prior to re-application.

R986-200-213. Financial Assistancefor aMinor Parent.

(1) Financia assistance may be provided to asingle minor
parent who resides in a place of residence maintained by a
parent, legal guardian, or other adult relative of the singleminor
parent, unless the minor parent is exempt.

(2) The single minor parent may be exempt when:

(a) Theminor parent hasno living parent or legal guardian
whose whereabouts is known; or

(b) Noliving parent or legal guardian of the minor parent
alows the minor parent to livein his or her home; or

(c) The minor parent lived apart from his or her own
parent or legal guardian for aperiod of at least one year before
either the birth of the dependent child or the parent's having
made application for FEP and the minor parent was self
supporting during this same period of time; or

(d) Thephysical or emotional health or safety of the minor
parent or dependent child would be jeopardized if they resided
in the same residence with the minor parent's parent or legal
guardian. A referral will be made to DCFS if allegations are
made under this paragraph.

(3) Prior to authorizing financial assistance, the
Department must approve the living arrangement of al single
minor parents exempt under section (2) above. Approval of the
living arrangement is not a certification or guarantee of the
safety, quality, or condition of the living arrangements of the
single minor parent.

(4) All minor parentsregardless of the living arrangement
must participate in education for parenting and life skills in
infant and child wellness programs operated by the Department
of Health and, for not less than 20 hours per week:

(a) attend high school or an aternative to high schoal, if
the minor parent does not have a high school diploma;

(b) participate in education and training; and/or

(c) participate in employment.

(5) If asingle minor parent resides with a parent, the
Department shall include the income of the parent of the single
minor parent in determining the singleminor parent'seligibility
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for financial assistance.

(6) If asingle minor parent resides with a parent who is
receiving financial assistance, the single minor parent is
included in the parent's household assistance unit.

(7) If asingle minor parent receives financia assistance
but does not reside with a parent, the Department shall seek an
order requiring that the parent of the single minor parent
financialy support the single minor parent.

R986-200-214. Assistance for Specified Relatives.

(1) Specified relativesinclude:

(a) grandparents;

(b) brothersand sisters;

(c) stepparents;

(d) stepbrothersand stepsisters;

(e) auntsand uncles;

(f) first cousins;

(g) first cousins once removed;

(h) nephews and nieces,

(i) people of prior generations as designated by the prefix
grand, great, great-great, or great-great-great;

(j) anatural parent whose parental rights were terminated
by court order;

(k) brothers and sisters by legal adoption;

(I) the spouse of any person listed above;

(m) the former spouse of any person listed above;

(n) persons who meet any of the above relationships by
means of a step relationship even if the marriage has been
terminated; and

(o) individuals who can prove they met one of the above
mentioned rel ationshipsviaabl ood relationship even though the
legal relationship has been terminated.

(2) The Department shall require compliance with Section
30-1-4.5

(3) A specified relative may apply for financial assistance
for the child. If the child is otherwise digible, the FEP rules
apply with the following exceptions:

(a) Both parents must be absent from the home where the
child lives; and

(b) The child must be currently living with, and not just
visiting, the specified relative; and

(c) Theparents obligationtofinancially support their child
will be enforced and the specified relative must cooperate with
child support enforcement; and

(d) If the parent(s) state they are willing to support the
child if the child would return to live with the parent(s), the
child is ineligible unless there is a court order removing the
child from the parent(s)' home.

(4) If the specified relative is currently receiving FEP or
FEPTP, the child must beincluded in that household assistance
unit.

(5) Theincome and resources of the specified relative are
not counted unless the specified relative requests inclusion in
the household assistance unit.

(6) If the specified relative isnot currently receiving FEP
or FEPTP, and the specified relative does not want to be
included in the financial assistance payment, the specified
relative shall be paid, on behaf of the child, the full standard
financial assistance payment for one person. The size of the
financia assistance payment shall be increased accordingly for
each additional eligible child in the household assistance unit
excluding the dependent child(ren) of the specified relative.
Since the specified relative is not included in the household
assistance unit, the income and assets of the specified relative,
or the relative's spouse, are not counted.

(7) Thespecified relativemay request to beincludedinthe
household assistance unit. If the specified relative isincluded
in the household assistance unit, the household must meet all
FEP eligibility requirements including participation

requirements and asset limits.

(8) Incomeeligibility for aspecified relative who wantsto
be included in the household assistance unit is calculated
according to R986-200-241.

R986-200-215. Family Employment Program Two Parent
Household (FEPTP).

(1) FEPTP isfor households otherwise eligible for FEP
but with two able-bodied parents in the househol d.

(2) Familiesmay only participateinthisprogramfor seven
months out of any 13-month period. Months of participation
count toward the 36-month time limit in Sections 35A-3-306
and R986-200-217.

(3) One parent must participate 40 hours per week, as
defined in the employment plan. That parent is referred to as
the primary parent. The primary parent does not need to bethe
primary wage earner of thehousehold. The primary parent must
spend:
(@ 32 hours a week in paid employment and/or work
experience and training. At least 16 hours of those 32 hours
must be spent at acommunity work site or in paid employment.
If the primary parent isunder age 25 and has not completed high
school or an equivalent course of education, time spent in
educational activities to obtain a high school degree or its
equivalent can count toward the minimum 16-hour work
requirement. Training islimited to short term skillstraining, job
search training, or adult education; and

(b) eight hours a week participating in job search
activities. The Department may reduce the number of hours
spent in job search activitiesif it is determined the parent has
explored al local employment options. Thiswould not reduce
the total requirement of 40 hours of participation.

(4) Theother parent isrequired to participate 20 hours per
week as defined in the employment plan, unless there is good
cause for not participating. Participation consists of a
combination of paid employment, community work, job search,
adult education, and skills training.

(5) Participation requirements for refugee parents can
include English language instruction (English for Speakers of
Other Languages (ESOL akaESL) or refugee social adjustment
services or targeted assistance activities or al three. English
language instruction must be provided concurrently with, and
not sequential to employment or employment related services.

(6) Participation may be excused only for the following
reasons.

(a) lliness. Verification of illness will be required for an
illness of morethan three days, and may be required for periods
of three days or less; or

(b) good cause as determined by the Department. Good
cause may include such things as death or graveillnessin the
immediate family, unusual child care problems, or
transportation problems.

(7) The parents cannot share the participation
requirements, but the Department may agree to change the
assignments at the end of a participation period.

(8) Payment is made twice per month and only after proof
of participation. Payment is based on the number of hours of
participation by the primary parent. The base amount of
assistance is equal to the FEP payment for the household size.
The base FEP payment isthen prorated based on the number of
hours which the primary parent participated up to a maximum
of 40 hours of participation per week. In no event can the
financial assistance payment per month for aFEPTP household
be more than for the same size household participating in FEP.

(9) If itisdeterminated by the employment counselor that
one of the parents has failed to participate to the maximum
extent possible:

(@) if it is the primary parent, assistance for the entire
household unit will terminate immediately. There is no two
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month period of reduction of assistance; or

(b) if it isthe other parent, that parent will be disqualified
from the assistance unit. The disqualified parent'sincome and
assetswill till be counted for eligibility, but that parent will not
be counted for determining the financia assistance payment.

(10) Because payment ismade after performance, advance
noticeisnot required to terminateor reduce assi stance payments
for households participating in FEPTP. However, if the client
requestsahearing within 10 days of thetermination, payment of
financia assistance based on participation can continue during
the hearing process as provided in R986-100-134.

(11) The parents must meet all other requirements of FEP
including but not limited to, income and asset limits,
cooperation with ORS if there are legally responsible persons
outside of the household assistance unit, signing a participation
agreement and employment plan and applying for other
assistance or benefits to which they might be entitled.

R986-200-216. Diversion.

(1) Diversion is a one-time financial assistance payment
provided to help a client avoid receiving extended cash
assistance.

(2) In determining whether a client should receive
diversion assistance, the Department will consider the
following:

(a) the applicant's employment history;

(b) the likelihood that the applicant will obtain immediate
full-time employment;

(c) the applicant's housing stability; and

(d) the applicant's child care needs, if applicable.

(3) To bedigible for diversion the applicant must;

(a) have aneed for financial assistance to pay for housing
or substantial and unforseen expenses or work related expenses
which cannot be met with current or anticipated resources;

(b) show that withinthediversion period, theapplicant will
be employed or have other specific means of self support, and

(c) meet al digibility criteria for a FEP financia
assistance payment except the applicant does not need to
cooperate with ORS in obtaining support. If the client is
applying for other assistance such as medical or child care, the
client will have to follow the €ligibility rules for that type of
assi stance which may require cooperation with ORS.

(4) If the Department and the client agree diversion is
appropriate, the client must sign a diversion agreement listing
conditions, expectations and participation requirements.

(5) Thediversion payment may not exceed three timesthe
monthly financia assistance payment for the household size.
All income expected to be received during the three-month
period including wages and child support must be considered
when negotiating the appropriate diversion payment amount.

(6) Child support will belongto theclient during thethree-
month period, whether received by the client directly or
collected by ORS. ORSwill not use the child support to offset
or reimburse the diversion payment.

(7) Theclient must agree to have the financial assistance
portion of the application for assistance denied.

(8) If adiversion payment is made and the client later
decides to reapply for financia assistance within three months
of thedate of the original application, theinitial application date
will be used and theamount of the diversion payment previously
issued will be prorated over the three months and subtracted
from the payment(s) to which the household unit is eligible.

(9) Diverson assistance is not available to clients
participating in FEPTP. This is because FEPTP is based on
performance and payment can only be made after performance.

R986-200-217. Time Limits.
(1) Except as provided in R986-212-218 and in Section
35A-3-306, a family cannot receive financia assistance under

the FEP or FEPTP for more than 36 months.

(2) Thefollowing monthscount toward the 36-monthtime
limit regardless of whether thefinancial assistance payment was
made in this or any other state:

each month when the family received financia
assi stance beginning with the month of January, 1997;

(b) each month beginning with January, 1997, where a
parent resided in the household, the parent'sincome and assets
were counted in determining the househol d's eligibility, but the
parent was disqualified from being included in the financial
payment. Disqualification occurs when a parent has been
determined to have committed fraud in the receipt of public
assistance or when the parent is an ingligible alien; and

(c) each month when financial assistance was reduced or
a partia financial assistance payment was received beginning
with the month of January, 1997.

(3) Monthswhich do not count toward the 36 month time
limit are:

(a8) monthswhereboth parentswere absent from the home
and dependent children were cared for by a specified relative
who €elected to be excluded from the household unit;

(b) months where the client received financia assistance
asaminor child and was not the head of ahousehold or married
to the head of a household;

(c) months during which the parent lived in Indian
country, as defined in Title 18, Section 1151, United States
Code 1999, or an Alaskan Native village, if the most reliable
data available with respect to the month, or a period including
the month, indicate that at least 50% of the adults living in
Indian country or in the village were not employed; or

(d) months when a parent resided in the home but were
excluded from the household assistance unit. A parent is
excluded when they receive SSI benefits.

(e) thefirst diversion period in any 12 month period of
timeis not counted toward the 36 month time limit. A second
diversion period within 12 months will count as one month
toward the 36 month time limit. If aclient has already used 36
months of financia assistance, the client is not eligible for
diversion assi stance unlessthe client meetsone of the extension
criteria in R986-200-218 in addition to all other eigibility
criteria of diversion assistance.

R986-200-218. Exceptionsto the Time Limit.

Exceptionsto thetimelimit may be allowed on amonth by
month basisfor up to 20 percent of the average monthly number
of familiesreceiving financial assistance from FEP and FEPTP
during the previous Federal fiscal year for the following
reasons.

(1) A hardship under Section 35A-3-306 isdetermined to
exist when a parent:

(a) isdetermined to be medically unable to work. The
client must provide proof of inability to work in one of the
following ways:

(i) receipt of disability benefits from SSA; or

(i) receipt of VA Disability benefits based on the parent
being 100 percent disabled; or

(iii) placement on the Division of Servicesto Peoplewith
Disabilities waiting list. Being on thewaiting list indicatesthe
person has met the criteriafor adisability; or

(iv) iscurrently receiving Temporary Total or Permanent
Total disability Worker's Compensation benefits; or

(v) amedica statement completed by a medica doctor, a
licensed Advanced Practice Registered Nurse, a licensed
Physician's Assistant, or a doctor of osteopathy, stating the
parent has amedical condition supported by medical evidence,
which prevents the parent from engaging in work activities
capable of generating income of at least $500 a month. The
statement must be completed by a professional skilled in both
the diagnosis and treatment of the condition; or
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(vi) a statement completed by a licensed clinical social
worker, licensed psychologist, or psychiatrist stating that the
parent has been diagnosed with a mental health condition that
prevents the parent from engaging in work activities capabl e of
generating income of at |east $500 amonth. Substanceabuseis
considered the same as mental health condition; or

(b) isunder age 19 through the month of their nineteenth
birthday; or

(c) is currently engaged in an approved full-time job
preparation, educational or training activity which the parent
was expected to complete but completion within the 36 months
was not possiblethrough no fault of the parent. Additionaly, if
the parent has previously received, beginning with the month of
January 1997, 24 months of financial assistance while attending
educational or training activities, good cause for additional
months must be shown and approved; or

(d) waswithout fault and adelay inthe delivery of services
provided by the Department occurred. The delay must have had
an adverse effect on the parent causing a hardship and
preventing the parent from obtaining employment. An
extension under this section cannot be granted for morethan the
length of the delay; or

(e) moved to Utah after exhausting 36 monthsof assistance
in another state or states and the parent did not receive
supportive services in that state or states as required under the
provisions of PRWORA. To beeligiblefor an extension under
this section, thefailureto receive supportive services must have
occurred through no fault of the parent and must contribute to
the parent's inability to work. An extension under this section
can never be for longer than the delay in services; or

(f) completed an educationa or training program at the
36th month and needs additional time to obtain employment; or

(g) isunableto work because the parent isrequired in the
home to meet the medical needs of a dependent. Proof,
consisting of amedical statement from amedical doctor, doctor
of osteopathy, licensed clinical social worker or licensed
psychologist, is required unless the dependent is on the Travis
C medicaid waiver program. The medica statement must
include al of the following:

(i) thediagnosis of the dependent's condition,

(i) the recommended treatment needed or being received
for the condition,

(iii) the length of time the client will be required in the
home to care for the dependent, and

(iv) whether the client is required to be in the home full-
time or part-time.

(2) Additiona months of financial assistance may be
provided if the family includes an individual who has been
battered or subjected to extreme cruelty which is a barrier to
employment and the implementation of the time limit would
make it more difficult to escape the situation. Battered or
subjected to extreme cruelty means:

(a) physical actswhich resulted in, or threatened to result
in, physical injury to theindividual;

(b) sexual abuse;

(c) sexuad activity involving a dependent child;

(d) being forced as the specified relative of a dependent
child to engage in nonconsensual sexual acts or activities;

(e) threats of, or attempts at, physical or sexual abuse;

(f) mental abuse which includes stalking and harassment;
or

(9) neglect or deprivation of medical care.

(3) An exception to the time limit can be granted for a
maximum of an additional 24 monthsif:

(@) during the previous month, the parent client was
employed for no less than 80 hours; and

(b) duringat least six of the previous 24 months, the parent
client was employed for no less than 80 hours a month.

(c) If, at the end of the 24-month extension, the parent

client quaifiesfor an extension under Sections (1) or (2) of this
rule, an additional extension can be granted under the
provisions of those sections.

(4) All clients receiving an extension must continue to
participate, to the maximum extent possible, in an employment
plan. Thisincludes cooperating with ORS in the collection of
establishment and enforcement of child support and the
establishment of paternity, if necessary.

(5) If a household filing unit contains more than one
parent, and one parent has received at least 36 months of
assistance as a parent, then the entire filing unit is ineligible
unless hoth parents meet one of the exceptions listed above.
Both parents need not meet the same exception.

(6) A family in which the only parent or both parents are
ineligible aliens cannot be granted an extension under Section
(3) above or for any of the reasons in Subsections (1)(c),(d),(€)
or (f). Thisis because ingligible aliens are not legally able to
work and supportive services for work, education and training
purposes are inappropriate.

(7) A client who is no longer eligible for financial
assistance may be dligible for other kinds of public assistance
including Food Stamps, Child Care Assistance and medical
coverage. The client must follow the appropriate application
process to determine eligibility for assistance from those other
programs.

R986-200-219. Emergency Assistance (EA) for Needy
Families With Dependent Children.

(1) EA isprovided in an effort to prevent homel essness.
It is a payment which is limited to use for utilities and rent or
mortgage.

(2) To beé€ligible for EA the family must meet al other
FEP requirements except:

(@) the client need only meet the "gross income" test.
Gross income which is available to the client must be equal to
or less than 185 percent of the standard needs budget for the
client'sfiling unit; and

(b) theclient isnot required to enter into an employment
plan or cooperate with ORS in obtaining support.

(3) The client must be homeless, in danger of becoming
homeless or having the utilities at the home cut off due to a
crisis situation beyond the client's control. The client must
show that:

(a) Thefamily isfacing eviction or foreclosure because of
past duerent or mortgage paymentsor unpaid utility billswhich
result from the crisis; and

(b) A onetime EA payment will enable the family to
obtain or maintain housing or prevent the utility shut off while
they overcome the temporary crisis; and

(c) Assistancewith onemonth'srent or mortgage payment
is enough to prevent the eviction, foreclosure or termination of
utilities; and

(d) Theclient hasthe ability to resolve past due payments
and pay future months' rent or mortgage payments and utility
bills after resolution of the crisis; and

(e) Theclient has exhausted all other resources.

(4) Emergency assistance is available for only 30
consecutive days during a year to any client or that client's
household. If, for example, aclient receives an EA payment of
$300 for rent on April 1 and requests an additional EA payment
of $200 for utilities on or before April 30 of that same year, the
request for an EA payment for utilitieswill beconsidered. If the
request for an additional payment for utilitiesismadeafter April
30, it cannot be considered for payment. The client will not be
eligible for another EA payment until April 1 of the following
year. A year isdefined as 365 days following theinitial date of
payment of EA.

(5) Payments will not exceed $300 per family for one
month's rent payment or $500 per family for one month's
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mortgage payment, and $200 for one month's utilities payment.

R986-200-220. Mentors.

(1) The Department will recruit and train volunteers to
serve as mentors for parent clients. The Department may elect
to contract for the recruitment and training of the volunteers.

(2) A mentor may advocate on behalf of aparent client and
help a parent client:

(a) develop life skills;

(b) implement an employment plan; or

(c) obtain services and support from:

(i) thevolunteer mentor;

(ii) the Department; or

(i) civic organizations.

R986-200-230. Assets Counted in Deter mining Eligibility.

(1) All available assets, unless exempt, are counted in
determining eligibility. Anassetisavailablewhentheapplicant
or client ownsit and has the ability and the legal right to sell it
or dispose of it. Anitemis never counted as both income and
an asset in the same month.

(2) Thevalue of an asset isdetermined by its equity value.
Equity value is the current market value less any debts still
owing on the asset. Current market value is the asset's selling
price on the open market asset by current standards of appraisal.

(3) Both real and personal property are considered assets.
Real property isan itemthat isfixed, permanent, or immovable.
This includes land, houses, buildings, and trailer homes.
Personal property is any item other than real property.

(4) If an asset is potentially available, but a legal
impediment to makingit availableexists, it isexempt until it can
bemadeavailable. Theapplicant or client must take appropriate
steps to make the asset available unless:

() Reasonable action would not be successful in making
the asset available; or

(b) The probable cost of making the asset available
exceedsits value.

(5) The value of countable real and persona property
cannot exceed $2,000.

(6) If the household assets are below the limits on thefirst
day of the month the household is eligible for the remainder of
the month.

R986-200-231. Assets That Are Not Counted (Exempt) for
Eligibility Purposes.

The following are not counted as an asset when
determining eligibility for financial assistance:

(1) the home in which the family lives, and its contents,
unless any single item of persona property has a value over
$1,000, then only that item is counted toward the $2,000 limit.
If the family owns more than one home, only the primary
residence is exempt and the equity value of the other home is
counted;

(2) thevaueof thelot onwhich the home standsis exempt
if it does not exceed the average size of residentia lots for the
community in which it islocated. The value of the property in
excess of an average sizelot is counted if marketable;

(3) Water rightsattached to thehome property are exempt;

(4) amaximum of $8,000 equity value of onevehicle. The
entire equity value of one vehicle equipped to transport a
disabled individua is exempt from the asset limit even if the
vehicle has avalue in excess of $8,000;

(5) withtheexception of rea property, thevalue of income
producing property necessary for employment;

(6) the value of any reasonable assistance received for
post-secondary education;

(7) bonafideloans, including reverse equity loans;

(8) per capita payments or any asset purchased with per
capita payments made to tribal members by the Secretary of the

Interior or the tribe;

(9) maintenance items essential to day-to-day living;

(10) life estates;

(11) an irrevocable trust where neither the corpus nor
income can be used for basic living expenses,

(12) For refugees, as defined under R986-300-303(1),
assets that remain in the refugee's country of origin are not
counted;

(13) one buria plot per member of the household. A
burial plotisaburia space and any item related to repositories
used for the remains of the deceased. This includes caskets,
concrete vaults, urns, crypts, grave markers, etc. If the
individual owns a grave site, the value of which includes
opening and closing, the opening and closing is also exempt;

(14) aburial/funeral fund up to a maximum of $1,500 per
member of the household;

a) Thevalue of any irrevocable buria trust is subtracted
from the $1,500 burial/funeral fund exemption. If the
irrevocable burial trust isvalued at $1,500 or more, it reduces
the burial/funeral fund exemption to zero.

(b) After deducting any irrevocable burial trust, if thereis
still abalancein the burial/funeral fund exemption amount, the
remaining exemption is reduced by the cash value of any burial
contract, funeral plan, or funds set aside for burial up to a
maximum of $1,500. Any amount over $1,500isconsidered an

(15) Any interest which is accrued on an exempt burial
contract, funeral plan, or funds set aside for burial is exempt as
income or assets. If an individua removes the principal or
interest and uses the money for a purpose other than the
individual'sburial expenses, theamount withdrawniscountable
income; and

(16) any other property exempt under federal law.

R986-200-232. Considerationsin Evaluating Real Property.

(1) Any nonexempt real property that an applicant or client
is making a bonafide effort to sell is exempt for a nine-month
period provided the applicant or client agreesto repay, fromthe
proceeds of the sale, the amount of financial and/or child care
assistance received. Bonafide effort to sell means placing the
property up for saleat aprice no greater than the current market
value. Additionally, to qualify for thisexemption, the applicant
or client must assign, to the state of Utah, alien against the real
property under consideration. If the property isnot sold during
the period of timetheclient wasreceiving financia and/or child
care assistance or if the client loses digibility for any reason
during the nine-month period, thelien will not be released until
repayment of all financial and/or child care assistance is made.

(2) Paymentsreceived on asalescontract for the sale of an
exempt home are not counted if the entire proceeds are
committed to replacement of the property sold within 30 days of
receipt and the purchase is completed within 90 days. If more
than 90 daysis needed to complete the actual purchase, one 90-
day extension may be granted. Proceeds are defined as all
payments made on the principal of the contract. Proceeds do
not include interest earned on the principal which iscounted as
income.

R986-200-233. Considerations in Evaluating Household
Assets.

(1) The assets of a disqualified household member are
counted.

(2) The assets of a ward that are controlled by a legal
guardian are considered available to the ward.

(3) Theassets of an ineligible child are exempt.

(4) When anin€ligible aien is aparent, the assets of that
aien parent are counted in determining eligibility for other
family members.

(5) Certain aliens who have been legally admitted to the
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United Statesfor permanent residence must havetheincomeand
assets of their sponsorsconsidered in determining eligibility for
financial assistance under applicable federal authority in
accordance with R986-200-243.

R986-200-234. Income Counted in Deter mining Eligibility.

(1) The amount of financial assistance is based on the
household's monthly income and size.

(2) Household income means the payment or receipt of
countableincomefromany sourceto any member countedinthe
household assistance unit including:

(@) children; and

(b) people who are disqualified from being counted
because of aprior determination of fraud (IPV) or because they
arean indigible aien.

(3) Theincome of SSI recipientsis not counted.

(4) Countable income isgrossincome, whether earned or
unearned, less allowable exclusions listed below.

(5) Money is not counted as income and an asset in the
same month.

(6) If an individua has elected to have a voluntary
reduction or deduction taken from an entitlement to earned or
unearned income, the voluntary reduction or deduction is
counted as gross income. Voluntary reductions include
insurance premiums, savings, and garnishmentsto pay an owed
obligation.

R986-200-235. Unearned Income.

(1) Unearned incomeisincome received by an individual
for which the individual performs no service.

(2) Countable unearned income includes:

(@) pensions and annuities such as Railroad Retirement,
Socia Security, VA, Civil Service;

(b) disability benefits such as sick pay and workers
compensation payments unless considered as earned income;

(c) unemployment Insurance;

(d) strike or union benefits;

(e) VA dlotment;

(f) income from the GlI Bill;

(g) assigned support retained in violation of statute is
counted when arequest to do so has been generated by ORS;

(h) payments received from trusts made for basic living
expenses,

(i) payments of interest from stocks, bonds, savings, loans,
insurance, asalescontract, or mortgage. Thisappliesevenif the
payments are from the sale of an exempt home. Payments made
for the down payment or principal are counted as assets;

(i) inheritances;

(k) life insurance benefits;

(I) payments from an insurance company or other source
for persona injury, interest, or destroyed, |ost or stolen property
unless the money is used to replace that property;

(m) cash contributions from any source including family,
achurch or other charitable organization;

(n) rental income if the rental property is managed by
another individual or company for the owner. Income from
rental property managed by someoneinthehousehold assistance
unit is considered earned income;

(o) financial assistance payments received from another
state or the Department from another type of financial assistance
program including a diversion payment; and

(p) payments from Job Corps and Americorps living
allowances.

(3) Unearned income which is not counted (exempt):

(a) cash gifts for special occasions which do not exceed
$30 per quarter for each person in the household assistance unit.
The gift can be divided equally among al members of the
household assistance unit;

(b) bonafide loans, including reverse equity loans on an

exempt property. A bonafideloan meansaloan which hasbeen
contracted in good faith without fraud or deceit and genuinely
endorsed in writing for repayment;

(c) the vaue of food stamps, food donated from any
source, and the value of vouchers issued under the Women
Infants and Children program;

(d) any per capita payments made to individua tribal
members by either the secretary of interior or the tribe are
excluded. Income to tribal members derived from privately
owned land is not exempt;

(e) any payments made to household members that are
declared exempt under federal law;

(f) the value of governmental rent and housing subsidies,
federal relocation assistance, or EA issued by the Department;

) money from atrust fund to provide for or reimburse
the household for a specific item NOT related to basic living
expenses. This includes medical expenses and educational
expenses. Money from atrust fund to provide for or reimburse
a household member for basic living expensesis counted;

(h) travel and training allowances and reimbursements if
they are directly related to training, education, work, or
volunteer activities;

(i) al unearnedincomein-kind. In-kind meanssomething,
such as goods or commodities, other than money;

(j) thirty dollarsof theincomereceived fromrental income
unless greater expenses can be proven. Expensesin excess of
$30 can be alowed for:

(i) taxes;

(if) attorney fees expended to make the rental income
available;

(iii) upkeep and repair costs necessary to maintain the
current value of the property; and

(iv) interest paid on aloan or mortgage made for upkeep
or repair. Payment on the principal of the loan or mortgage
cannot be excluded;

(k) if mealsare provided to aroomer/boarder, the value of
aone-person food stamp allotment for each roomer/boarder;

(I) payments for energy assistance including H.E.A.T
payments, assistance given by a supplier of home energy, and
in-kind assistance given by a private non-profit agency;

(m) federal and state income tax refunds and earned
income tax credit payments;

(n) payments made by the Department to reimburse the
client for education or work expenses, or a CC subsidy;

(o) income of an SSI recipient. Neither the payment from
SSI nor any other income, including earned income, of an SSI
recipient isincluded;

(p) payments from a person living in the household who
is not included in the household assistance unit, as defined in
R986-200-205, when the payment isintended and used for that
person's share of the living expenses,

(q) educational assistance and college work study except
V eterans Education Assistance intended for family members of
the student; and

(r) for arefugee, asdefined in R986-300-303(1), any grant
or assistance, whether cash or in-kind, received directly or
indirectly under the Reception and Placement Programs of
Department of State or Department of Justice.

R986-200-236. Earned Income.

(1) All earned incomeis counted when it is received even
if it is an advance on wages, salaries or commissions.

(2) Countable earned income includes:

(a) wages, except Americorps*Vistaliving allowancesare
not counted;

(b) saaries;

(c) commissions;

(d) tips;

(e) sick pay which ispaid by the employer;



UAC (Asof May 1, 2004)

Printed: August 17, 2004

Page 106

(f) temporary disability insurance or temporary workers
compensation payments which are employer funded and made
to an individua who remains employed during recuperation
fromatemporary illnessor injury pending theemployee'sreturn
to thejob;

(g) rental incomeonly if managerial duties are performed
by the owner to receive theincome. The number of hours spent
performing those duties is not a factor. If the property is
managed by someone other than the individual, the income is
counted as unearned income;

(h) net income from self-employment less allowable
expenses, including income over a period of time for which
settlement is made at one given time. The periodic payment is
annualized prospectively. Examples include the sale of farm
crops, livestock, and poultry;

(i) training incentive payments and work allowances; and

j) earned income of dependent children.

(3) Incomethat is not counted as earned income:

(@) income for an SSI recipient;

(b) reimbursements from an employer for any bona fide
work expense;

(c) alowancesfrom an employer for travel and training if
the alowance is directly related to the travel or training and
identifiable and separate from other countable income; or

(d) Earned Income Tax Credit (EITC) payments.

R986-200-237. Lump Sum Payments.

(1) Lump sum payments are one-time windfals or
retroactive paymentsof earned or unearnedincome. Lump sums
include but are not limited to, inheritances, insurance
settlements, awards, winnings, gifts, and severance pay,
including when a client cashes out vacation, holiday, and sick
pay. They dso include lump sum payments from Social
Security, VA, Ul, Worker's Compensation, and other one-time
payments. Paymentsfrom SSA that are paid out in installments
are not considered lump sum payments but as income, even if
paid less often than monthly.

(2) Thefollowing lump sum payments are not counted as
income or assets:

() any kind of lump sum payment of excluded earned or
unearned income. |If theincome would have been excluded, the
lump sum payment is also excluded. This includes SSI
payments and any EITC; and

(b) insurance settlements for destroyed exempt property
when used to replace that property.

(3) The net lump sum payment is counted as income for
the month it isreceived. Any amount remaining after the end of
that month is considered an asset.

(4) The net lump sum isthe portion of the lump sum that
isremaining after deducting:

(a) legal feesexpended in the effort to make the lump sum
available;

(b) payments for past medical billsif the lump sum was
intended to cover those expenses; and

(c) funeral or buriad expenses, if the lump sum was
intended to cover funeral or burial expenses.

(5) A lump sum paid to an SSI recipient is not counted as
income or an asset except for thosereci pientsreceiving financial
assistance from GA or WTE.

R986-200-238. How to Calculate Income.

(1) Todetermineif aclientiseligible for, and the amount
of, afinancial assistance payment, the Department estimatesthe
anticipated income, assetsand household sizefor eachmonthin
the certification period.

(2) The methods used for estimating income are:

(a) income averaging or annualizing which meansusing a
history of past income that is representative of future income
and averaging it to determine anticipated future monthly

income. It may be necessary to evaluate the history of past
income for afull year or more; and

(b) income anticipating which means using current facts
such asrate of pay and hourly wageto anticipate future monthly
income when no reliable history is available.

(3) Monthly income is calculated by multiplying the
average weekly income by 4.3 weeks. If aclient ispaid every
two weeks, the income for those two weeks is multiplied by
2.15 weeks to determine monthly income.

(4) The Department's estimate of income, when based on
the best available information at the time it was made, will be
determined to be an accurate reflection of the client's income.
If itislater determined the actual income was different than the
estimate, no adjustment will be made. If the client notifiesthe
Department of a change in circumstances affecting income, the
estimated income can be adjusted prospectively but not
retrospectively.

R986-200-239. How to Determine the Amount of the
Financial Assistance Payment.

(1) Once the household's size and income have been
determined, the gross countable income must be less than or
equal to 185 percent of the Standard Needs Budget (SNB) for
the size of the household. Thisisreferred to asthe"grosstest".

(2) If the gross countable incomeis less than or equal to
185 percent of the SNB, the following deductions are allowed:

(a) awork expense alowance of $100 for each person in
the household unit who is employed;

(b) adependent care deduction as described in (3) below;

(c) child support paid by a household member if legally
owed to someone not included in the household; and

(d) fifty percent of the remaining earned income, after the
deductions in (a), (b) and (c) above, if the individual has
received afinancia assistance payment from the Department for
one or more of the immediately preceding four months.

(3) The amount of the dependant care deduction is set by
the Department and based on the number of hours worked by
the parent and the age of the dependant needing care. It can
only be deducted if the dependant care:

(a) ispaid for the care of achild or adult member of the
household assistance unit, or a child or adult who would be a
member of the household assistance unit except that this person
receives SSI. An adult's need for care must be verified by a
doctor; and

(b) isnot subsidized, inwholeor in part, by aCC payment
from the Department; and

(c) isnot paid to an individua who isin the household
assistance unit.

(4) After deducting the amounts allowed under paragraph
(2) above, the resulting net income must be less than 100
percent of SNB for size of the household assistance unit. If the
net incomeisequal to or greater than the SNB, the household is
not eligible.

(5) If the net income s lessthan 100 percent of the SNB
the following amounts are deducted:

(@) Fifty percent of earned countable income for all
employed household assistance unit members if the household
was not eligible for the 50 percent deduction under paragraph
(2)(d) above; and/or

(b) All of the earned income of al children in the
household assistance unit, if not previously deducted, who are:

(i) inschooal or training full-time, or

(it) in part-time education or training if they are employed
less than 100 hours per month. "Part-time education or
training" means enrolled for at least one-haf the number of
hours or periods considered by the institution to be customary
to complete the course of study within the minimum time
period. If no scheduleis set by the school, the course of study
must be no less than an average of two class periods or two



UAC (Asof May 1, 2004)

Printed: August 17, 2004

Page 107

hours per day, whichever isless.

(6) Theresulting net countableincomeis compared to the
full financial assistance payment for the household size. If the
net countable income is more than the financial assistance
payment, the household is not eligible. If it is less, the net
countable income is deducted from the financial assistance
payment and the household is paid the difference.

(7) The amount of the standard financial assistance
payment is set by the State Legidature and available at all
Department offices.

R986-200-240. Additional Payments Available Under
Certain Circumstances.

(1) Each parent eligiblefor financial assistancein the FEP
or FEPTP programs who takes part in at least one enhanced
participation activity may be eligible to receive $40 each month
in addition to the standard financial assistance payment.
Enhanced participation activities are limited to:

(@) public and private internships of at least 24 hours a
week;

(b) full-time attendance in an education or employment
training program;

(c) employment of 20 hours or more aweek in addition to
attending school or training; or

(d) employment with gross earnings of at least $500 per
month.

(2) Anadditional payment of $15 per month for apregnant
woman in the third month prior to the expected month of
delivery. Eligibility for the allowance begins in the month the
woman provides medical proof that she is in the third month
prior to the expected month of delivery. The pregnancy
allowance ends at the end of the month the pregnancy ends.

(3) A limited number of funds are availableto individuals
for work and training expenses. The funds can only be used to
alleviate circumstances which impede theindividua's ability to
begin or continue employment, job search, training, or
education. The payment of these funds is completely
discretionary by the Department. The individual does not need
to meet any eligibility requirements to request or receive these
funds.

(4) Limited fundsare available, up to amaximum of $300,
to pay for buria costsif theindividual isnot entitled to aburial
paid for by the county.

R986-200-241. IncomeEligibility Calculationfor a Specified
Relative Who Wants to be Included in the Assistance
Payment.

(1) The income calculation for a specified relative who
wants to be included in the financial assistance payment is as
follows:

(@) All earned and unearned countableincomeis counted,
asdetermined by FEP rules, for the specified relative and hisor
her spouse, less the following allowable deductions:

(i) one hundred dollars for each employed person in the
household. This deduction is only allowed for the specified
relative and/or spouse and not anyone else in the household
even if working; and

(ii) the child care expenses paid by the specified relative
and necessary for employment up to the maximum allowable
deduction as set by the Department.

(2) The household size is determined by counting the
specified relative, his or her spouse if living in the home, and
their dependent children living in the home who are not in the
household assistance unit.

(3) If theincome less deductions exceeds 100 percent of
the SNB for a household of that size, the specified relative
cannot be included in the financial assistance payment. If the
incomeislessthan 100 percent of the SNB, thetotal household
income is divided by the household size calculated under

paragraph (2) above. This amount is deemed available to the
specified relative as countable unearned income. If that amount
is less than the maximum financial assistance payment for the
household assistance unit size, the specified relative may be
included in the financial assistance payment.

R986-200-242. Income Calculation for a Minor Parent
Living with Hisor Her Parent or Stepparent.

(1) All earned and unearned countable income of all
parents, including stepparents living in the home, is counted
when determining the eligibility of a minor parent residing in
the home of the parent(s).

(2) From that income, the following deductions are
allowed:

(@ one hundred dollars from income earned by each
parent or stepparent living in the home, and

(b) anamount equal to 100 percent of the SNB for agroup
with the following members:

(i) the parents or stepparents living in the home;

(i1) any other person in the home who is not included in
the financial assistance payment of the minor parent and whois
a dependent of the parents or stepparents;

(c) amountspaid by the parents or stepparentslivinginthe
home to individuas not living at home but who could be
claimed as dependents for Federal income tax purposes; and

(d) alimony and child support paid to someoneoutside the
home by the parents or stepparentsliving in the home.

(3) Theresulting amount is counted as unearned income
to the minor parent.

(4) 1f aminor parent livesin ahousehold aready receiving
financial assistance, the child of the minor parent isincluded in
the larger household assistance unit.

R986-200-243. Counting thelncome of Sponsorsof Eligible
Aliens.

(1) Certainaienswho have been legally admitted into the
United States for permanent residence must have a portion of
the earned and unearned countable income of their sponsors
counted as unearned income in determining eligibility and
financial assistance payment amounts for the alien.

(2) The following aliens are not subject to having the
income of their sponsor counted:

(a) paroled or admitted into the United States as arefugee
or asylee;

(b) granted political asylum;

(c) admitted as a Cuban or Haitian entrant;

(d) other conditional or paroled entrants;

(e) not sponsored or who have sponsors that are
organizations or institutions;

(f) sponsored by personswho receive public assistance or

I .

(g permanent resident aliens who were admitted as
refugees and have been in the United States for eight months or
less.

(3) Theincome of the sponsor of an alien who appliesfor
financial assistance after April 1, 1983 and who hasbeenlegally
admitted into the United Statesfor permanent residence must be
counted for five years after the entry dateinto the United States.
The entry date isthe date the alien was admitted for permanent
residence. The time spent, if any, in the United States other
than asapermanent resident is not considered as part of thefive
year period.

(4) The amount of income deemed available for the alien
is calculated by:

(a) deducting 20 percent from the total earned income of
the sponsor and the sponsor's spouse up to a maximum of $175
per month; then,

(b) adding to that figure al of the monthly unearned
countableincome of the sponsor and the sponsor's spouse; then
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the following deductions are allowed:

(i) anamount equal to 100 percent of the SNB amount for
the number of peopleliving in the sponsor's household who are
or could be claimed as dependents under federal income tax
policy; then,

(ii) actua payments made to people not living in the
sponsor's household whom the sponsor claimsor could claim as
dependents under federal income tax policy; then,

(iii) actual payments of alimony and/or child support the
sponsor makes to individuals not living in the sponsor's
household.

(c) Theremaining amount is counted as unearned income
against the aien whether or not the income is actually made
availableto the alien.

(5) Actua payments by the sponsor to aiens will be
counted as income only to the extent that the payment amount
exceedsthe amount of the sponsor'sincome already determined
as countable.

(6) A sponsor can beheld liablefor an overpayment made
toasponsored alienif the sponsor wasresponsiblefor, or signed
thedocumentswhich contained, themisinformation that resulted
in the overpayment. The sponsor is not held liable for an
overpayment if thealien failsto give accurateinformation to the
Department or the sponsor is deceased, in prison, or can prove
the request for information was incomplete or vague.

(7) In the case where the alien entered the United States
after December 19, 1997, the sponsor's income does not count
if:

(a) the alien becomes a United States citizen through
naturalization;

(b) the aien has worked 40 qualifying quarters as
determined by Socia Security Administration; or

(c) the alien or the sponsor dies.

R986-200-244. TANF Needy Family (TNF).

(1) TNF isnot aprogram but describes a population that
can be served using TANF Surplus Funds.

(2) Eligiblefamiliesmust haveadependent child under the
age of 18 residing in the home, and the total household income
must not exceed 200% of the Federal poverty level. Incomeis
determined as gross income without allowance for disregards.

(3) Services available vary throughout the state.
Information on what is available in each region is available at
each Employment Center. The Department may el ect to contract
out services.

(4) If TANF funded payments are made for basic needs
such ashousing, food, clothing, shelter, or utilities, each month
a payment is received under TNF, counts as one month of
assistance toward the 36 month lifetime limit. Basic needsalso
include transportation and child care if al adults in the
household are unemployed and will count toward the 36 month
lifetime limit.

(5) If amember of the household has used all 36 months
of FEP assistance the household is not eligible for basic needs
assistance under TNF but may be eligible for other TANF
funded services.

(6) Assetsarenot counted when determining eligibility for
TNF services.

R986-200-245. TANF Non-FEP Training (TNT).

(1) TNT isto provide skillsand training to parentsto help
them become suitably employed and self-sufficient.

(2) The client must be unable to obtain suitable
employment without training.

(3) Eligiblefamiliesmust have adependent child under the
age of 18 residing in the home and the total household income
must not exceed 200% of the Federal poverty level. If the only
dependent child is 18 and expected to graduate from High
School before their 19th birthday the family is eligible up

through the month of graduation. Income is counted and
caculated the same as for WIA as found in rule R986-600.

(4) Assetsarenot counted when determining eligibility for
TNT services.

(5) The client must show need and appropriateness of
training.

(6) The client must negotiate an employment plan with the
Department and participate to the maximum extent possible.

(7) The Department will not pay for supportive services
such aschild care, transportation or living expensesunder TNT.
The Department can pay for books, tools, work clothes and
other needs associated with training.

KEY: family employment program

April 1, 2004 35A-3-301 et seq.
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R994. Workforce Services, Workforce Information and
Payment Services.

R994-102. Employment Security Act, Public Policy and
Authority.

R994-102-101. Authority and Statement of the Rules.

(1) One of the purposes of the Employment Security Act,
Utah Code Section 35A-4-101 et seq., the Act, isto lighten the
burdens of personsunempl oyed through no fault of their own by
maintaining their purchasing power in the economy. The
legislature, in establishing this program, recognized the
substantial social illsassociated with unempl oyment and sought
to ameliorate these problems with a program to pay workersfor
alimited time while they seek other employment.

(2) The Department of Workforce Services (Department)
is responsible for protecting the investment of employers who
contributed to the unemployment insurance fund, the interests
of the unemployed workers who may be eligible for the dollars
provided by the fund, and the community which benefits from
a stable workforce through the maintenance of purchasing
power.

(3) The legal authority for these rules and for the
Department to carry out its responsibilities is found in Utah
Code Sections 34A-1-104 and 35A-4-101 et seq.

(4) These rules are to be liberdly construed and
administered and doubts should be resolved in favor of finding
coverage of the employee and assisting those who are attached
to the work force.

KEY: unemployment compensation
April 4, 2004 35A-4-102
Notice of Continuation May 23, 2002



UAC (Asof May 1, 2004) Printed: August 17, 2004 Page 110
R994. Workforce Services, Workforce Information and KEY: unemployment compensation, definitions
Payment Services. April 4, 2004 35A-4-201

R994-201. Definition of Termsin Employment Security Act.
R994-201-101. General Definitions and Acronyms.

Thesedefinitionsarein additiontothosedefinedin Section
35A-4-201.

(1) "Act" means the Utah Employment Security Act, and
amendments thereto.

(2) "ALJ" means Administrative Law Judge.

(3) "Appeads Unit" meansthe Division of Adjudication.

(4) "Board" means the Workforce Appeals Board.

(5) Burden of Proof.

The person or party with the burden of proof hastheinitial
responsibility to show that the fact at issue is worthy of belief.
Burden of proof requires proof by a preponderance of the
evidence.

(6) Bona Fide Employment.

"Bona fide employment” is work that was an authentic
employer-employee relationship entered into in good faith
without fraud or deceit rather than an arrangement or report of
non-existent work calculated to overcome a disqualification.

(7) Claimant.

"Claimant" is an individual who has filed the necessary
documents to apply for unemployment insurance benefits.

(8) Covered Employment.

"Covered employment” isemployment subject to astate or
federal unemployment insurancelaws, includinglawspertaining
torailroad unemployment and active military duty, which canbe
used to establish monetary digibility for unemployment
insurance benefits. Activemilitary duty inafull time branch of
the US military service can be used, even if theduty wasfor less
than 90 days, if the claimant was released under honorable
conditions. National Guard or Reserve wages may be used only
if the claimant has compl eted 90 consecutive days of active duty
and if the claimant was released under honorable conditions.

(9) Department.

"Department” means the Department of Workforce
Services.

(10) Employment Center.

"Employment Center" means an office operated by the
Department of Workforce Services.

(11) Itinerant Service.

“Itinerant service” means a service maintained by the
Department of Workforce Services at specified intervalsand at
designated outlying points within the jurisdiction of an
Employment Center.

(12) Local Office.

"Loca office" means the Employment Center of any
geographical area.

(13) Person.

"Person” includes any governmental entity, individual,
corporation, partnership, or association,

(14) Preponderance of Evidence.

A "preponderance of evidence" is evidence which is of
greater weight or more convincing than the evidence which is
offered in opposition to it, more convincing to the mind,
evidence that best accords with reason or probability.
Preponderance means morethan weight; it denotesasuperiority
of reliability.  Opportunity for knowledge, information
possessed and manner of testifying determines the weight of
testimony.

(15) Separation.

"Separation” means curtailment of employment to the
extent that theindividual meetsthe definition of "unemployed"
as stated in Subsection 35A-4-207(1) with respect to any week.

(16) Transitiona Claim.

A claim that isfiled effective the day after the prior claim
ends provided an eligible weekly claim was filed for the last
week of the prior claim.

Notice of Continuation May 23, 2003
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R994. Workforce Services, Workforce Information and
Payment Services.

R994-404. Payments Following Workers Compensation.
R994-404-101. Claimants Who Qualify for an Adjustment
tothe Base Period.

(1) A claimant who does not have sufficient qualifying
wages in the base period because he or she was off work dueto
awork related illness or injury may qualify for an adjusted base
period if al of the following elements are satisfied:

(a) theclaimant must have been off work for at least seven
weeks during the normal base period due to a work related
illness or injury. The weeks need not be consecutive;

(b) the claimant must have received temporary total
disability (TTD) compensation for theillnessor injury under the
workers compensation or occupational diseaselawsof thisstate
or under federal law;

(c) theinitial claim for unemployment insurance benefits
must have been filed no later than 90 calendar days after the
claimant wasreleased by hisor her health care provider to return
to full-time work. This does not include release to limited or
light duty work. The effective date of the eligible claim must be
within the 90 days regardless of the date on which the claimant
contactsthe Department tofileaclaim. For example, if the 90th
day fals on Wednesday and the claimant files a clam on
Thursday, the effective date of the claim would be Sunday of
that caendar week and would fall within the 90 day time
limitation;

(d) theinitia claim for unemployment insurance benefits
must have been filed within 36 months of the week the covered
injury or illness occurred.

(2) Woages previously used to establish a benefit year
cannot be re-used.

R994-404-102. Good Causefor Late Filing.

(1) Good causefor not filing within the 90 day period can
be established if:

(a) theclaimant contested therel easeto work dateby filing
for a hearing with the appropriate administrative agency and
there was no substantial delay between the date of the decision
of the agency and the filing of the claim;

(b) thedelay infiling wasdueto circumstancesbeyond the
claimant's control;

(c) theclaimant delayed filing dueto circumstanceswhich
were compelling and reasonable; or

(d) the claimant returned to work immediately after
receiving arelease from his health care provider and there was
no substantial delay between the time the employment ended
and thefiling of the claim.

(2) A lack of knowledge about the wage freeze provisions
dueto the claimant's failure to inquire or the employer's failure
to provide information does not establish good causefor failure
to file within the 90 day period.

R994-404-103. The Effective Date of the Claim.

The effective date of the claim for benefits shall be the
Sunday of the week in which the claimant makes application for
benefits. Although the Act provides for the use of an aternate
benefit year, it does not extend coverage to the weeks that were
not filed timely in accordance with provisions of Subsection
35A-4-403(1)(a).

R994-404-104. Adjustment of the Base Period.

The claimant can file a claim using wages paid during the
first four of the last five completed calendar quarters
immediately preceding the week the claim was filed (normal
base period) or the first four of the last five completed cal endar
quartersprior to thedatethe claimant left work duetotheillness
or injury.

KEY: unemployment compensation, wor ker s compensation
April 4, 2004 35A-4-404
Notice of Continuation May 23, 2002
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R994. Workforce Services, Workforce Information and

Payment Services.

R994-406. Fraud and Fault.

R994-406-205. Obligation of Department Employees.
Employees of the Department are obligated, regardless of

when the information is discovered, to bring to the attention of

the proper Department representativesany information that may

affect an individua's eigibility for unemployment insurance

benefits or information affecting the employer's contributions.

R994-406-401. Fault Overpayments - General Definition.

Subsection 35A-4-406(4) identifies the repayment
reguirements of individuals who have been overpaid due to
fraud, or due to claimant fault not constituting fraud.

R994-406-402. Fraud.

(1) When the Department has evidence of an overpayment
resulting from the claimant's failure to properly report material
information, the claimant will be notified of the issue, given an
opportunity to provide information concerning the issue, and
told that payments are being held pending a decision. In such
circumstances, payment of benefits for claims currently in
process may be held for up to two weeks pending the issuance
of afraud or overpayment decision. Benefit payments which
have not been paid for eligible weeks prior to the
disqualification period under Subsection 35A-4-405(5), shall be
used to reduce such an overpayment. 100% of the benefit check
to which heis entitled will be used to reduce the overpayment.

(2) The overpayment and penaties for fraud are
established only when benefits have been denied under
Subsection 35A-4-405(5). Therepayment amount isdetermined
by Subsection 35A-4-405(5) and, following a decision,
repayment must be made in cash before the claimant will be
eigible to establish a waiting week credit or receive future
benefit payments. Therefore, the overpayment and penalties
cannot be offset.

R994-406-403. Claimant Fault.

(1) Elements of Fault.

Faultisestablishedif all three of thefollowing elementsare
present. If one or more element cannot be established, the
overpayment does not fall under the provisions of Subsection
35A-4-405(5).

(a8 Materidity.

Benefits were paid to which the claimant was not entitled.

(b) Control.

Benefits were paid based on incorrect information or an
absence of information which the claimant reasonably could
have provided.

(c) Knowledge.

The claimant had sufficient notice that the information
might be reportable.

(2) Claimant Responsibility.

The claimant is responsible for providing all of the
information requested of himinwritten documentsregarding his
Unemployment Insurance claim, as well as any verba
instructions given by a Department representative. Before
certifying that heis igible for benefits, heis under obligation
to make proper inquiry if he has any questions to determine
definitely what is required. Therefore, when a claimant has
knowledge that certain information may affect his claim, but
makes hisown determination that theinformation isnot material
or if heignoresit, heis at fault.

(3) Receipt of Settlement or Back-Pay.

(@) A claimant is"at fault" for an overpayment created if
he fails to advise the Department that grievance procedures are
being pursued which may result in payment of wages for weeks
he claims benefits.

(b) When the claimant advises the Department prior to

receiving a settlement that he has filed a grievance with his
employer, and he makes an assignment directing the employer
to pay to the Department that portion of the settlement
equivalent to the amount of unemployment compensation he
receives, he will not be "at fault" if an overpayment is created
due to payment of wages attributable to weeks for which he
receives benefits. If the grievance is resolved in favor of the
claimant and the employer was properly natified of the wage
assignment, theemployer isliabletoimmediately reimbursethe
Unemployment Insurance Fund upon settlement of the
grievance. If reimbursement is not made to the Department
consistent with the provisions of the Assignment, collection
procedures will be initiated against the employer.

(c) If the claimant refuses to make an assignment of the
wages heisclaiming in agrievance proceeding, benefitswill be
withheld on the basis that he is not unemployed because he
anticipates receipt of wages. In this case, the claimant should
file weekly claims and if he does not receive back wages when
the grievance is resolved, benefits will be paid for weeks
properly claimed provided he is otherwise eligible.

R994-406-404.
Over payments.

(1) When the claimant has been determined to be"at fault"
in the creation of an overpayment, the overpayment must be
repaid. If paymentismadeby personal check, no benefit checks
will be released until the personal check has been honored by
the bank. If the claimant is otherwise eligible and files for
additional benefits during the same or any subsequent benefit
year, 50% of the benefit check to which heis entitled will be
used to reduce the overpayment.

(2) Discretion for Repayment.

(@ Full restitution is required of all overpayments
established under Subsection 35A-4-405(5). At the discretion
of the Department, however, the claimant may not be required
to make paymentsand legal collection proceedings may be held
in abeyance. The overpayment will be deducted from future
benefits payabl e during the current or subsequent benefit years.
Discretion may be exercised:

(i) if the Department or the employer share fault in the
creation of the overpayment, or

(ii) if installment payments would impose unreasonable
hardship such as in the case of an individual with an income
which does not provide for additional money beyond minimum
living requirements.

(b) The Department cannot exercise repayment discretion
for fraud overpayments and these amounts are subject to all
collection procedures.

(3) Installment Payments.

a) If repayment in full has not been made within 90 days
of thefirst billing the Department shall enter into an agreement
with the claimant whereby repayment of the money owed is
collectible by monthly installments. The Department shall
notify the claimant in writing of the minimum installment
payment which the claimant isrequired to make. 1f the claimant
Is unable to make the minimum installment payments, he may
request a review within ten days of the date written notice is
mailed or delivered.

(b) Installment agreements shall be established asfollows:

Overpayments Equaling Minimum Monthly Payment

$3,000 or less50% of claimant'sweekly benefit entitlement

3,001 to 5,000 100% of claimant's weekly benefit
entitlement

5,001 to 10,000 125% of claimant's weekly benefit
entitlement

10,001 or more 150% of claimant's weekly benefit
entitlement

(¢) Installment agreements will not be approved in
amounts less than those established above except in cases of

Method of Repayment of Fault
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extreme hardship. An ability to make a minimal payment is
presumed if the claimant has a household income which isin
excess of the poverty level guidelines as established by the
federal government and used to grant waivers of overpayments
under Subsection 35A-4-406(5). Theinstallment agreement will
be reviewed periodically and adjustments made based upon
changesin the claimant's income or circumstance. A due date
will be established for each installment agreement which is
mutually agreed upon by the claimant and the Department.

(4) Collection Procedures.

(a) Billings are sent to claimants with overpayments on a
monthly basis. After 30 days, if payment is not made, the
account is considered delinquent. If no payment has been
received in 90 daystheindividual isnotified that awarrant will
befiled unless a payment isreceived within 10 days. However,
there may be other circumstances under which awarrant may be
filed on any outstanding overpayment. A warrant attachesalien
to any personal or real property and establishes ajudgment that
is collectible under Utah Rules of Civil Procedure.

(b) All outstanding overpayments arereported to the State
Auditor for collection whereby any refundsdueto theindividual
from State income tax or any such rebates, refunds, or other
amounts owed by the state and subject to legal attachment may
be applied against the overpayment.

(5) OffsetInTime.

Offset in time occurs when the claimant files valid weekly
claimsto replace weeks of benefitswhich wereoverpaid. When
an overpayment is established after the claimant has exhausted
all benefits, the claimant may file claims for additional weeks
during the same benefit year provided heis otherwise eligible.
Offset in time will be allowed on claims that have expired if a
written request is made within 30 days of the notification of the
overpayment. No offset in time will be alowed on
overpaymentsestablished under Subsection 35A-4-405(5). One
hundred percent (100%) of the weekly benefit amount for the
weeks claimed will be credited against the established
overpayment up to the amount of the balance owed to the
Department. No penalty for latefiling will be assessed when a
claimant is otherwise eligible to file claimsto offset in time.

R994-406-501. Non-Fault Overpayments - General
Definition.
Subsection 35A-4-406(5) identifies the repayment

requirements of individual swho have received an overpayment
of benefits through no fault of their own. Such overpayments
arereferred to as "accounts not receivable" (ANR).

R994-406-502. Responsibility.

(1) The claimant is responsible for providing al of the
information requested in written documents as well as any
verbal request fromaDepartment representative. If theclaimant
has provided such information, and then receives benefits to
which heisnot entitled through an error of the Department or an
employer, heisnot at fault for the overpayment.

(2) "Through no fault of his own" does not mean the
clamant can shift responsibility for providing correct
information to another person such as a spouse, parent, or
friend. Theclaimant isresponsiblefor all information required
on hisclaim.

R994-406-503. M ethod of Repayment.

Even though the claimant iswithout fault in the creation of
the overpayment, 50 percent of the claimant's weekly benefit
amount will bededucted fromany future benefitspayableto him
until the overpayment isrepaid. No billings will be made and
no collection procedures will be initiated.

R994-406-504. Waiver of Recovery of Overpayment.
(1) If waiver of recovery of overpayment Is granted under

Subsection 35A-4-406(5), the amount of the overpayment
owing at the time the request is granted is withdrawn, forgiven
or forgotten and the claimant has no further repayment
obligation. Granting of awaiver will not be retroactive for any
of the overpayment which has already been offset except if the
offset was made pending a decision on atimely waiver request.

(a) Time Limitation for Requesting Waiver.

A waiver must be requested within 10 days of the
notification of opportunity to request awaiver or within 10 days
of the first offset of benefits following a reopening or upon a
showing of a significant change of the claimant's financial
circumstances. Good cause will be considered if the claimant
can show the failure to request a waiver within these time
limitations was due to circumstances which were reasonabl e or
beyond his control.

(b) Basic Needs of Survival.

The claimant may be granted awaiver of the overpayment
if recovery by 50 percent offset would create an inability to pay
for the basic needs of surviva for the immediate family,
dependents and other household members. In making this
waiver determination, the Department shall take into
consideration al the potential resources of the claimant, the
claimant's family, dependents and other household members.
The claimant will be required to provide documentation of
claimed resources. The claimant must also provide socid
security numbersof family members, dependentsand household
members. "Economically disadvantaged" for federal programs
is defined as 70 percent of the Lower Living Standard Income
Level (LLSIL). "Inability to meet the basic needs of survival"
is defined consistent with "economicaly disadvantaged.”
Therefore, if the claimant's total family resourcesin relation to
family size are not in excess of 70 percent of the LLSIL, the
waiver will begranted provided the economic circumstancesare
not expected to change within an indefinite period of time.
Individual expenses will not be considered.

(c) Indefinite Period.

Anindefinite period of timeisdefined asthe current month
and at |east the next two months. Therefore, the duration of the
financial hardship must beexpectedtolast at | east three months.
If the claimant or household members expect to return to work
within the three monthsthe anticipated incomewill beincluded
in determining if he lacks basic needs of survival for an
indefinite period of time. Available resourceswill be averaged
for the three months.

R994-406-505. Overpayments Not Set Up (NSU).

The minimum overpayment amount which will be
established is determined by multiplying the state maximum
weekly benefit amount by 15% and rounding the result to the
next highest $5. Overpayments of ($10 or less) less than this
amount do not justify the expense of collection and will not be
(established) set up (NSU). Accumulations of overpaid
benefits, accruing (from) for more than one week, which equal
more than ($10) the minimum overpayment amount will be
established.

KEY: appellate procedures, jurisdiction, overpayments,

unemployment compensation

April 4, 2004 35A-4-406(2)

Notice of Continuation May 23, 2002 35A-4-406(3)
35A-4-406(4)

35A-4-406(5)
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R994. Workforce Services, Workforce Information and
Payment Services.

R994-508. Appeal Procedures.

R994-508-101. Right to Appeal an Initial Department
Deter mination.

(1) An interested party has the right to apped an initial
Department determination on unemployment benefits or
unemployment tax liability (contributions) by filing an appeal
with the Appeals Unit or at any DWS Employment Center.

(2) The appeal must be in writing and either sent through
the U.S. Mail, faxed, or delivered to the Appeas Unit, or
submitted electronically through the Department's website.

(3) Theappea must besigned by aninterested party unless
it can be shown that the interested party has conveyed, in
writing, the authority to another person or is physicaly or
mentally incapable of acting on his or her own behalf.
Providing the correct Personal Identification Number (PIN)
when filing an appeal through the Department's website will be
considered a signed appeal.

(4) The appeal should give the date of the determination
being appealed, the social security number of any claimant
involved, theemployer number, astatement of thereason for the
appeal, and any and all information which supports the appeal.
The failure of an appellant to provide the information in this
subsection will not preclude the acceptance of an appeal.

(5) The scope of the appeal is not limited to the issues
stated in the appeal.

(6) If the claimant is receiving benefits at the time the
appedl is filed, payments will continue pending the written
decision of the ALJ even if the claimant is willing to waive
payment. If benefits are denied as a result of the appeal, an
overpayment will be established.

R994-508-102. Time Limits for Filing an Appeal from an
Initial Department Deter mination.

(1) If theinitial Department determination was delivered
to the party, the time permitted for an appeal is ten calendar
days. "Delivered to the party" means personally handed, faxed,
or sent electronically to the party. If the determination was sent
through the U.S. Mail, an additional five calendar days will be
added to the time alowed for an appea from the initial
Department determination. Therefore, the amount of time
permitted for filing an appeal from any initiad Department
determination sent throughthe U.S. Mail isfifteen calendar days
unless otherwise specified on the decision.

(2) In computing the period of time allowed for filing an
appeal, the date as it appears in the determination is not
included. The last day of the appeal period isincluded in the
computation unless it is a Saturday, Sunday, or legal holiday
when Department offices are closed. If the last day permitted
for filing an appeal fallson aSaturday, Sunday, or legal holiday,
the time permitted for filing atimely appeal will be extended to
the next day when Department offices are open.

(3) An apped sent through the U.S. Mail is considered
filed on the date shown by the postmark. If the postmark date
cannot be established because it is illegible, erroneous, or
omitted, the appeal will be considered filed on the date it was
mailed if the sender can establish that date by competent
evidence and can show that it was mailed prior to the date of
actual receipt. If the date of mailing cannot be established by
competent evidence, the appeal will be considered filed on the
dateit isactually received by the Appeals Unit as shown by the
Appesals Unit's date stamp on the document or other credible
evidence such as a written notation of the date of receipt.
"Mailed" in this subsection means taken to the post office or
placed in a receptacle which is designated for pick up by an
employee who hasthe responsibility of delivering it to the post
office.

R994-508-103. Untimely Appeal.

If it appears that an appeal was not filed in a timely
manner, the appellant will be notified and given an opportunity
to show that the appea was timely or that it was delayed for
good cause. If itisfound that the appeal was not timely and the
delay was without good cause, the ALJ or the Board will not
have jurisdiction to consider the merits unless jurisdiction is
establishedin accordancewith provisions of Subsection 35A-4-
406(2). Any decisionwithregardto jurisdictional issueswill be
issued inwriting and delivered or mailed to all interested parties
with a clear statement of the right of further appeal or judicia
review.

R994-508-104. Good Cause for Not Filing Within Time
Limitations.

A late appeal may be considered on its merits if it is
determined that the appeal was delayed for good cause. Good
cause is limited to circumstances where it is shown that:

(2) the appellant received the decision after the expiration
of thetimelimit for filing the appeal, the appeal wasfiled within
ten days of actual receipt of the decision and the delay was not
the result of willful neglect;

(2) thedday infiling the appeal was dueto circumstances
beyond the appellant's control; or

(3) the appelant delayed filing the appeal for
circumstances which were compelling and reasonable.

R994-508-105. Responseto an Appeal.

A respondent isnot required to fileawritten responseto an
appeal. A respondent may filearesponseif it doesnot delay the
proceedings.

R994-508-106. Notice of the Hearing.

(1) All interested parties will be notified by mail, at least
seven days prior to the hearing, of:

(a) thetime and place of the hearing;

(b) theright to be represented at the hearing;

(c) theright to request an in-person hearing;

(d) thelegal issuesto be considered at the hearing;

(e) the procedure for submitting written documents;

(f) the consequences of not participating;

(g) the procedures and limitations for requesting a
continuance or rescheduling; and

(h) the procedure for requesting an interpreter for the
hearing, if necessary.

(2) When anew issue arises during the hearing, advance
written notice may be waived by the parties after a full
explanation by the ALJ of the issues and potential
CONSEqUENCES.

(3) It istheresponsibility of a party to notify and make
arrangements for the participation of the party's representative
and/or witnesses, if any.

(4) If a party has designated a person or professiona
organization asits agent, notice will be sent to the agent which
will satisfy the requirement to give notice to the party.

R994-508-107. Department to Provide Documents.

The Appeals Unit will obtain the information which the
Department used to make its initial determination and the
reasoning upon which that decision was based and will send all
of the Department's relevant documentary information to the
parties with the notice of hearing.

R994-508-108. Discovery.

(1) Discovery is a lega process to obtain information
which is necessary to prepare for a hearing. In most
unemployment insurance hearings, informal methods of
discovery are sufficient. Informal discovery is the voluntary
exchange of information regarding evidence to be presented at
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the hearing, and witnesses who will testify at the hearing.
Usually atelephonecall to the other party requesting the needed
information isadequate. Partiesare encouraged to cooperatein
providing information. If this information is not provided
voluntarily, the party requesting the information may request
that the ALJ compel aparty to produce the information through
a verba or written order or issuance of a subpoena. In
considering the requests, the ALJwill balance the need for the
information with the burden the requests place upon the
opposing party and the need to promptly decide the appeal.

(2) The use of formal discovery procedures in
unemployment insurance appeals proceedings are rarely
necessary and tend to increase costs while delaying decisions.
Formal discovery may be allowed for unemployment insurance
hearings only if so directed by the ALJ and when each of the
following elements is present:

(@ informal discovery is inadequate to obtain the
information required;

(b) thereisno other availablealternativethat would beless
costly or lessintimidating;

(c) itisnot unduly burdensome;

(d) itisnecessary for the partiesto properly preparefor the
hearing; and

(e) it does not cause unreasonable delays.

(3) Forma discovery includes requests for admissions,
interrogatories, and other methods of discovery as provided by
the Utah Rules of Civil Procedure.

R994-508-109. Hearing Procedure.

(1) All hearingswill be conducted before an ALJin such
manner as to provide due process and protect the rights of the
parties.

(2) The hearing will be recorded.

(3) The ALJ will regulate the course of the hearing to
obtain full disclosure of relevant facts and to afford the parties
areasonable opportunity to present their positions.

(4) The decision of the ALJ will be based solely on the
testimony and evidence presented at the hearing.

(5) All testimony of the parties and witnesseswill begiven
under oath or affirmation.

(6) All parties will be given the opportunity to provide
testimony, present rel evant evidencewhich has probativevalue,
cross-examine any other party and/or other party's witnesses,
examine or be provided with a copy of al exhibits, respond,
argue, submit rebuttal evidence and/or providestatementsorally
or in writing, and/or comment on the issues.

(7) The evidentiary standard for ALJ decisions is a
preponderance of theevidence. Preponderance meansevidence
whichisof greater weight or more convincing than the evidence
whichisoffered in opposition to it; that is, evidencewhich asa
whole shows that the fact sought to be proved is more probable
than not.

(8) The ALJwill direct the order of testimony and rule on
the admissibility of evidence. The ALJmay, onthe ALJsown
motion or the motion of a party, exclude evidence that is
irrelevant, immaterial, or unduly repetitious.

(9) Ord or written evidence of any nature, whether or not
conforming to the rules of evidence, may be accepted and will
be given its proper weight. A party has the responsibility to
present al relevant evidence in its possession. When aparty is
in possession of evidence but failsto introduce the evidence, an
inference may be drawn that the evidence does not support the
party's position.

(10) Officia Department records, including reports
submitted in connection with the administration of the
Employment Security Act, may be considered at any timein the
appeals process including after the hearing.

(11) Parties may introduce relevant documents into
evidence. Parties must mail, fax, or deliver copies of those

documents to the ALJ assigned to hear the case and all other
interested parties so that the documentsare received prior to the
hearing. Failure to prefile documents may result in a delay of
the proceedings. If a party has good cause for not submitting
the documents prior to the hearing or if a party does not receive
the documents sent by the Appeal's Unit or another party prior
to the hearing, the documents will be admitted after provisions
are made to insure due process is satisfied. At his or her
discretion, the ALJ can either:

(a) reschedule the hearing to another time;

(b) allow the partiestimeto review the documentsat anin-
person hearing;

(c) request that the documentsbefaxed during the hearing,
if possible, or read the materia into the record in case of
telephone hearing; or

(d) leave the record of the hearing open, send the
documentsto the party or partieswho did not receive them, and
give the party or parties an opportunity to submit additional
evidence after they are received and reviewed.

(12) The ALJ may, on his or her own motion, take
additional evidence as is deemed necessary.

(13) With the consent of the ALJ, the partiesto an apped
may stipulate to the facts involved. The ALJ may decide the
appeal on the basis of those facts, or may set the matter for
hearing and take further evidence asdeemed necessary to decide
the appeal.

(14) The ALJ may require portions of the testimony be
transcribed as necessary for rendering adecision.

(15) Allinitial determinations made by the Department are
exempt from the provisions of the Utah Administrative
Procedures Act (UAPA). Appealsfrom initial determinations
will be conducted as formal adjudicative proceedings under
UAPA.

R994-508-110. Telephone Hearings.

(1) Hearingsareusually scheduled astelephonic hearings.
Every party wishing to participatein thetelephone hearing must
call the AppealsUnit beforethe hearing and provideatel ephone
number where the party can be reached at the time of the
hearing.

(2) If aparty prefersan in-person hearing, the party must
contact the ALJ assigned to hear the case and request that the
hearing be scheduled as an in-person hearing. The request
should be made sufficiently in advance of the hearing so that all
other parties may be given notice of the change in hearing type
and the opportunity to appear in person also. If the ALJgrants
the request, all parties will be informed that the hearing will be
conducted in person. Evenif the hearingisscheduled asanin-
person hearing, a party may elect to participate by telephone.
In-person hearings are held in the office of the Appeals Unit
unless the ALJ determines that another location is more
appropriate. The Department is not responsible for any travel
costs incurred by attending an in-person hearing.

(3) The Appeals Unit will permit collect calsfrom parties
and their witnesses participating in telephone hearings;
however, professiona representatives not at the physica
location of their client must pay their own tel ephone charges.

R994-508-111. Evidence, Including Hearsay Evidence.

(1) Thefailure of one party to provide information either
to the Department initially or at the appesals hearing severely
limits the facts available upon which to base a good decision.
Therefore, it isnecessary for al partiesto actively participatein
the hearing by providing accurate and complete informationin
atimely manner to assure the protection of the interests of each
party and preserve theintegrity of the unemployment insurance
system.

(2) Hearsay, which is information provided by a source
whose credibility cannot be tested through cross-examination,
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has inherent infirmities which make it unreliable.

(3) Evidence will not be excluded solely because it is
hearsay. Hearsay, including information provided to the
Department through telephone conversations and written
statements will be considered, but greater weight will be given
to credible sworn testimony from a party or a witness with
personal knowledge of the facts.

(4) Findingsof fact cannot be based exclusively on hearsay
evidence unless that evidence is admissible under the Utah
Rules of Evidence. All findings must be supported by a
residuum of legal evidence competent in a court of law.

R994-508-112. Procedure For Use of an Interpreter at the
Hearing.

(1) If aparty notifiesthe Appeals Unit that an interpreter
is needed, the Unit will arrange for an interpreter at no cost to
the party.

(2) The ALJ must be assured that the interpreter
understandsthe English language and understands the language
of the person for whom the interpreter will interpret.

(3) The ALJwill instruct the interpreter to interpret, word
for word, and not summarize, add, change, or delete any of the
testimony or questions.

(4) The interpreter will be sworn to truthfully and
accurately trandateall statementsmade, all questionsasked, and
all answers given.

R994-508-113. Department a Party to Proceedings.

As a party to the hearing, the Department or its
representativeshavethe samerightsand responsibilitiesasother
interested parties to present evidence, bring witnesses, cross-
examinewitnesses, giverebuttal evidence, and appea decisions.
The ALJ cannot act as the agent for the Department and
thereforeislimited to including in the record only that relevant
evidence which is in the Department files, including
electronically kept records or records submitted by Department
representatives. The ALJ will, on his or her own motion, call
witnesses for the Department when the testimony is necessary
and the need for such witnesses or evidence could not have been
reasonably anticipated by the Department prior to the hearing.
If the witness is not available, the ALJ will, on his or her own
motion, continue the hearing until the witnessis available.

R994-508-114. Ex Parte Communications.

Parties are not permitted to discuss the merits or facts of
any pending case with the ALJ assigned to that case or with a
member of the Board prior to the issuance of the decision,
unless all other parties to the case have been given notice and
opportunity to be present. Any ex parte discussions between a
party and the ALJ or a Board member will be reported to the
parties at the time of the hearing and made a part of the record.
Discussionswith Department empl oyeeswho are not designated
to represent the Department on theissue and are not expected to
participate in the hearing of the case are not ex parte
communications and do not need to be made a part of the
record.

R994-508-115. Requests for Removal of an ALJ from a
Case.

A party may regquest that an ALJ be removed from a case
on the basis of partidity, interest, or prejudice. The request for
remova must be madeto the ALJassigned to hear thecase. The
request must be made prior to the hearing unless the reason for
the request was not, or could not have been known prior to the
hearing. The request must state specific factswhich are alleged
to establish causefor removal. If the ALJagreestotheremoval,
the case will be assigned to adifferent ALJ. If the ALJfinds no
legitimate grounds for the removal, the request will be denied
and the ALJ will explain the reasons for the denial during the

hearing. Appeals pertaining to the partiaity, interest, or
prejudice of the ALJ may be filed consistent with the time
limitations for appealing any other decision.

R994-508-116. Rescheduling or Continuance of Hearing.

(1) The ALJImay adjourn, reschedule, continue, or reopen
ahearing on the ALJs own motion or on the motion of a party.

(2) If aparty knows in advance of the hearing that they
will be unable to proceed with or participate in the hearing on
the date or time scheduled, the party must request that the
hearing be rescheduled or continued to another day or time.

(@) Therequest must be received prior to the hearing.

(b) The request must be made orally or in writing to the
ALJ who is scheduled to hear the case. If the request is not
received prior to the hearing, the party must show cause for
failing to make atimely request.

(c) The party making therequest must provide evidence of
cause for the request.

(3) Unless compelling reasons exist, a party will not
normally be granted more than one request for a continuance.

R994-508-117. Failure to Participate in the Hearing and
Reopening the Hearing After the Hearing Has Been
Concluded.

(1) If a party fals to appear for or participate in the
hearing, either personally or through arepresentative, the ALJ
may take evidence from participating parties and will issue a
decision based on the best available evidence.

(2) Any party failing to participate, personally or through
arepresentative, may request that the hearing be reopened.

(3) The request must be in writing, must set forth the
reason for the request, and must be mailed, faxed, or delivered
to the Appeals Unit within ten days of the issuance of the
decision issued under Subsection (1). If the request is made
after the expiration of the ten-day time limit, the party
requesting reopening must show good cause for not making the
request within ten days. 1f no decision has yet been issued, the
request should be made without unnecessary delay.

(4) If areguest toreopenisnot granted, the ALJwill issue
adecision denying therequest. A party may appea adenial of
the request to reopen to the Board within 30 days of the date of
issuance of the decision. The appea must bein writing and set
forth the reason or reasonsfor the appeal. The appeal can only
contest the denial of the request to set aside the default and not
the underlying merits of the case.

(5) The ALJ may reopen a hearing on his or her own
motion if it appears necessary to take continuing jurisdiction or
if the failure to reopen would be an affront to fairness.

(6) If the request to reopen is made more than 30 days
after the issuance of the ALJ's decision, the ALJ may consider
the request or refer it to the Board to be treated as an appead to
the Board.

R994-508-118. What Constitutes Grounds to Reopen a
Hearing.

(1) Therequest to reopen will be granted if the party was
prevented from appearing at the hearing due to circumstances
beyond the party's control.

(2) Therequest may be granted upon such termsasarejust
for any of the following reasons. mistake, inadvertence,
surprise, excusable neglect, or any other reason justifying relief
from the operation of the decision. The determination of what
sortsof neglect will be considered excusableisan equitableone,
taking into account all of the relevant circumstances including:

(a) thedanger that the party not requesting reopening will
be harmed by reopening;

(b) thelength of the delay caused by the party's failure to
participate including the length of time to request reopening;

(c) the reason for the request including whether it was



UAC (Asof May 1, 2004)

Printed: August 17, 2004

Page 117

within the reasonable control of the party requesting reopening;
(d) whether the party requesting reopening acted in good

faith;
(e) whether the party was represented at the time of the
hearing.  Attorneys and professional representatives are

expected to have greater knowledge of Department procedures
and rules and are therefore held to a higher standard; and

(f) whether based on theevidenceof record and the parties
argumentsor statements, taking additional evidencemight effect
the outcome of the case.

(3) Requests to reopen are remedia in nature and thus
must beliberally construedin favor of providing partieswith an
opportunity to be heard and present their case. Any doubt must
be resolved in favor of granting reopening.

(4) Excusable neglect is not limited to cases where the
failure to act was due to circumstances beyond the party's
control.

(5) The ALJ has the discretion to schedule a hearing to
determine if a party requesting reopening satisfied the
requirements of thisrule or may, after giving the other partiesan
opportunity to respond to the request, grant or deny the request
on the basis of the record in the case.

R994-508-119. Withdrawal of Appeal.

A party who hasfiled an appeal with the Appeals Unit may
request that the appeal bewithdrawn. Therequest must explain
thereasonsfor the withdrawal and be made to the ALJassigned
to hear the case, or the supervising ALJif no ALJ has yet been
assigned. The ALJ may deny the request if the withdrawal of
the appeal would jeopardize the due processrights of any party.
If the ALJ grants the request, the ALJ will issue a decision
dismissing the appeal and theinitial Department determination
will remainin effect. Thedecisionwill informthe partiesof the
right to reinstate the appeal and the procedurefor reinstating the
appeal. A request to reinstate an appeal must be made within
ten calendar days of the decision dismissing the appeal, must be
in writing, and must show cause for the request. A request to
reinstate made more than ten days after the dismissal will be
treated as alate appeal.

R994-508-120. Prompt Natification of Decision.

Any decision by an ALJ or the Board which affects the
rights of any party with regard to benefits, tax liability, or
jurisdictional issueswill be mailed to the last known address of
the parties or delivered in person. Each decision issued will be
in writing with a complete statement of the findings of fact,
reasoning and conclusions of law, and will include or be
accompanied by a notice specifying the further appeal rights of
the parties. The notice of appeal rights shall state clearly the
place and manner for filing an appeal from the decision and the
period within which atimely appeal may be filed.

R994-508-121. Correction of Error and Augmentation of the
Record.

A party may request correction of an ALJ decision if the
request is made in writing and filed within 30 calendar days of
the date of the decision. The ALJretains jurisdiction to reopen
the hearing, amend or correct any decision which isnot final, or
exercise continuing jurisdiction as provided by the rules
pertaining to Utah Code Subsections 35A-4-406(2) and 35A-4-
406(3) unless the Board has accepted an appeal. If the ALJ
agreesto grant the request for correction, anew decision will be
issued and new appeal rights to the Board will be established.
If the ALJ denies the request, the request will be treated as an
appeal to the Board.

R994-508-122. Finality of Decision.
The ALJsdecisionishinding on all partiesand isthefinal
decision of the Department unless appealed within 30 days of

date the decision was issued.

R994-508-201. Attorney Fees.

(1) Anattorney or other authorized representative may not
charge or receive afee for representing a claimant in an action
before the Department without prior approval by an ALJor the
Board. The Department is not responsible for the payment of
the fee, only the regulation and approva of the fee. The
Department does not regul ate fees charged to employers.

(2) Feeswill not be approved in excess of 25 percent of
the claimant's maximum potential regular benefit entitlement
unless such a limitation would preclude the claimant from
pursuing an appeal to the Court of Appeals and/or the Supreme
Court or would deprive the client of the right to representation.

R994-508-202. Petition for Approval of Fee.

(1) If afeeisto becharged, awritten petition for approval
must be submitted by the claimant's representative to the ALJ
before whom the representative appeared, or to the supervising
ALJif no hearing was scheduled. An approval form can be
obtai ned through the Appeals Unit. Prior to approving the fee,
a copy of the petition will be sent to the claimant and the
claimant will be allowed ten days from the date of mailing to
object to the fee. At the discretion of the ALJ, the fee may be
approved as requested, adjusted to a lower amount, or
disallowed inits entirety.

(2) If thecaseisappealedtotheBoard level, the claimant's
representative must file a new petition with the Board if
additional fees are requested.

R994-508-203. Criteriafor Evaluation of Fee Petition.

Theappropriatenessof thefeewill bedetermined using the
following criteria:

(1) the complexity of the issuesinvolved,;

(2) the amount of time actually spent in;

(@) preparation of the case;

(b) attending the hearing;

(c) preparation of abrief, if required. Unlessan apped is
taken to the Court of Appeals, fees charged for preparation of
briefs or memorandawill not ordinarily be approved unlessthe
ALJ requested or preapproved the filing of the brief or
memoranda; and

(d) further appea to the Board, the Court of Appeals,
and/or the Supreme Court.

(3) The quality of service rendered including:

(a) preparedness of the representative;

(b) organization and presentation of the case;

(c) avoidance of undue delays. An attorney or
representative should make every effort to go forward with the
hearing when it is originaly scheduled to avoid leaving the
claimant without income or an unnecessary overpayment; and,

(d) thenecessity of representation. If the ALJor theBoard
determines that the claimant was not in need of representation
because of the simplicity of the case or the lack of preparation
on the part of the representative, only a minimal fee may be
approved or, inunusual circumstances, afeemay bedisallowed.

(4) The prevailing fee in the community. The prevailing
feeisthe rate charged by peers for the same type of service. In
determining the prevailing fee for the service rendered, the
Department may consider information obtained from the Utah
State Bar Association, Lawyer's Referral Service, or other
similar organizationsaswell assimilar casesbeforethe Appeals
Unit.

R994-508-204. Appeal of Attorney's Fee.

The claimant or the authorized representative may appeal
thefee award to the Board within 30 days of the date of issuance
of the ALJ's decision. The appea must be in writing and set
forth the reason or reasons for the appeal.
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R994-508-301. Appeal From a Decision of an AL J.

If the ALJs decision did not affirm the initial Department
determination, the Board will accept a timely appeal from that
decision if filed by an interested party. If the decision of the
ALJ affirmed the initial Department determination, the Board
has the discretion to refuse to accept the appea or request a
review of the record by an individual designated by the Board.
If the Board refuses to accept the appeal or requests areview of
the record as provided in statute, the Board will issue awritten
decision declining the appea and containing appeal rights.

R994-508-302. Time Limit for Filing an Appeal to the
Board.

(1) The appea from a decision of an ALJ must be filed
within 30 calendar daysfrom the date the decision wasissued by
the ALJ. This time limit applies regardless of whether the
decision of the ALJ was sent through the U.S. Mail or
personally delivered to the party. "Delivered to the party"
means personally handed, faxed, or sent electronically to the
party. No additional time for mailing is allowed.

(2) In computing the period of time allowed for filing a
timely appeal, the date asit appearsin the ALJs decision is not
included. The last day of the appeal period isincluded in the
computation unless it is a Saturday, Sunday, or legal holiday
when the offices of the Department are closed. If the last day
permitted for filing an appeal fals on a Saturday, Sunday, or
legal holiday, the time permitted for filing atimely appeal will
be extended to the next day when the Department offices are
open.

(3) Thedateof receipt of an appeal to the Board isthedate
the apped is actualy received by the Board, as shown by the
Department's date stamp on the document or other credible
evidence such as awritten or electronic notation of the date of
receipt, and not the post mark date from the post office. If the
appedl is faxed to the Board, the date of receipt is the date
recorded on the fax.

(4) Appealsto the Board which appear to be untimely will
be handled in the same way as untimely appealsto the ALJin
rules R994-508-103 and R994-508-104.

R994-508-303. Procedurefor Filingan Appeal totheBoard.
(1) Anappeal totheBoard from adecision of an ALJ must
bein writing and include:
() the name and signature of the party filing the appeal.
Accessing the Department's website for the purpose of filing an
appeal and providing acorrect PIN will be considered asigned

(b) the name and social security number of the claimant in
cases involving claims for unemployment benefits;

(c) the grounds for appeal; and

(d) the date when the appeal was mailed or sent to the
Board.

(2) Theappeal must be mailed, faxed, deliveredto, or filed
electronically with the Board.

(3) An appeal which does not state adequate grounds, or
specify aleged errors in the decision of the ALJ, may be
summarily dismissed.

R994-508-304. Responseto an Appeal to the Board.

Interested parties will receive notice that an appea has
been filed and a copy of the appeal and will be given 15 days
from the date the appeal was mailed to the party to file a
response. Parties are not required to file aresponse. A party
filing aresponse should mail acopy to all other parties and the
Board.

R994-508-305. Decisions of the Board.
(1) The Board hasthe discretion to consider and render a
decision on any issuein the case even if it was not presented at

the hearing or raised by the parties on appeal.

(2) Absent a showing of unusual or extraordinary
circumstances, the Board will not consider new evidence on
appeal if the evidence was reasonably available and accessible
at the time of the hearing before the ALJ.

(3) The Board has the authority to request additional
information or evidence, if necessary.

(4) The Board my remand the case to the Department or
the ALJ when appropriate. (5) A copy of the decision of the
Board, including an explanation of theright tojudicial review,
will be delivered or mailed to the interested parties.

R994-508-306. Reconsideration of a Decision of the Board.
A party may request reconsideration of a decision of the
Board in accordance with Utah Code Subsection 63-46b-13.

R994-508-307. Withdrawal of Appeal tothe Board.

If the ALJ grants the request, the ALJwill issueadecision
dismissing the appeal and theinitial Department determination
will remainin effect. Thedecisionwill informthe partiesof the
right to reinstate the appeal and the procedurefor reinstating the
appeal. A request to reinstate an appeal must be made within
ten calendar days of the decision dismissing the appeal, must be
in writing, and must show cause for the request. A request to
reinstate made more than ten days after the dismissal will be
treated as alate appeal.

A party who hasfiled an appeal from adecision of an ALJ
may request that the appea be withdrawn. The request must
explain the reasons for the withdrawal by making a written
statement to the Board explaining the reasons for the
withdrawal. The Board may deny such a request if the
withdrawal of the appeal jeopardizes the due process rights of
any party. If theBoard grantstherequest, adecision dismissing
the appeal will be issued and the underlying decision will
remain in effect. The decision will inform the party of theright
to reinstate the appea and the procedure for reinstating the
appeal. A reguest to reinstate an appeal under this subsection
must be made within 30 days of the decision dismissing the
appeal, must beinwriting, and must show causefor the request.
A request to reinstate made more than ten days after the
dismissal will be treated as alate appesl.

R994-508-401.
Decisions.

(1) Aninitia Department determination or a decision of
an ALJor the Board isnot final until the time permitted for the
filing of an appeal has elapsed. There are no limitations on the
review of decisions until the appeal time has elapsed.

(2) After adetermination or decision hasbecomefinal, the
Department may, onitsowninitiative or upon therequest of any
interested party, review a determination or decision and issue a
new decision or determination, if appropriate, if there has been
a change of conditions or a mistake as to facts. The
reconsideration must be made at, or with the approval of, the
level where the last decision on the case was made or is
currently pending.

(&) A change in conditions may include a change in the
law which would make reconsi deration necessary in fairnessto
the parties who were adversely affected by the law change. A
changein conditions may al so include an unforeseeabl e change
inthe personal circumstancesof the claimant or employer which
would have made it reasonable not to file atimely appeal.

(b) A mistake asto factsislimited to material information
which wasthe basisfor the decision. A mistake asto facts may
include information which is misunderstood or misinterpreted,
but does not include an error in the application of the act or the
rules provided the decision is made under the correct section of
the act. A mistake as to facts can only be found if it was
inadvertent. If the party alleging the mistake intentionally

Jurisdiction and Reconsideration of
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provided the wrong information or intentionally withheld
information, the Department will not exercisejurisdictionunder
this paragraph.

(3) The Department is not required to take jurisdiction in
all caseswherethereisachangein conditionsor amistakeasto
facts. The Department will weigh the administrative burden of
making a redetermination against the requirements of fairness
and the opportunities of the parties affected to file an appeal.
The Department may decline to take jurisdiction if the
redetermination would have little or no effect.

(4) Any time adecision or determination is reconsidered,
all interested partieswill be notified of the new information and
provided with an opportunity to participate in the hearing, if
any, held in conjunction with thereview. All interested parties
will receive notification of the redetermination and be given the
right to appeal.

(5) A review cannot be made after one year from the date
of theoriginal determination except in casesof fraud or claimant
fault. In casesof fault or fraud, the Department has continuing
jurisdiction as to overpayments. In cases of fraud, the
Department only has jurisdiction to assess the penalty provided
in Utah Code Subsection 35A-4-406 for a period of one year

after the discovery of the fraud.
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